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FOREWORD 


K. 


When Unesco entrusted the International Association of Legal Science with 
the task of examining the legal methods of conciliation and mediation as 
means of eliminating tensions and disputes, this investigation was intended 
to fit into a wider framework of studies, some of which have already appeared. 
Among these the volume on The Nature of Conflict, which was published in 1957 
by Unesco in collaboration with the International Sociological Association, 
has prepared the ground by providing a broad survey of trends of research 
in the sphere of sociology and social psychology dealing with social conflicts 
and tensions. It shows the development in assessing the causes and the directions 
of such conflicts and tensions and, to a certain extent, the devices which can 
be employed to alleviate them. Among these devices conciliation and mediation 
occupy an important place, and attention has been focused upon Mr. Elmore 
Jackson’s conclusions in his book entitled Meeting of Minds, a Way for Peace 
through Mediation. These conclusions are based upon a comparison of techniques 
of solving labour disputes with those employed to settle international conflicts. 
It seemed appropriate, however, to enlarge the field of investigation and to 
examine whether legal science, which is pre-eminently concerned with the 
settlement of all types of disputes inside States as well as with the determination 
of strictly juridical disputes between States, has made any contribution in the 
technical field of conciliation which may be usefully applied in the international 
sphere in general. 

Mediation in the sense of the interposition of good offices by third parties 
in a dispute between equals is a phenomenon of international law which can 
be observed in operation, at intervals, during the history of mankind. Con- 
ciliation, on the other hand, as a device whereby an individual or a group of 
individuals, whether representing the parties or outsiders, is charged with 
investigating the facts underlying a dispute, with formulating proposals which 
may bring the contesting parties together and, generally, with providing a 
cooling-off period pending the assumption of direct contacts, is an entirely 
modern development. Although it has been said that the Commissions of 
Inquiry established by The Hague Conventions of 1899 and 1907, and the 
conciliation commissions envisaged by the Bryan Treaties of the early twentieth 
century, concluded between the United States and various other countries, 
are the first of their kind, it seems that, at least on paper, similar types of 
commissions were provided for by a number of South American treaties from 
the middle of the nineteenth century onwards. Be this as it may, it is certain 
that conciliation has not, so far, played an important part in the settlement of 
international legal disputes and that whatever experience has been gathered 
has originated in the political forums of the League of Nations and of the 
United Nations. 
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For the purposes of investigating whether a pattern of techniques of con. 
ciliation can be discerned or developed, a study of three different aspects of 
conciliation appeared to be indicated. The first concerns the sphere of inter. 
national relations themselves; and in this issue Mr. Elmore Jackson and 
Mr. J. N. Hyde, who are both experienced negotiators and recognized 
authorities on the subject, describe the techniques which have been employed 
by international organizations since 1919. The second aspect is dealt with by 
Professor Paul Durand of Paris who studies the corresponding procedures 
which have been developed for the settlement of labour disputes. It has been 
observed from the very beginnings of international conciliation that labour 
disputes within a State, which involve a clash of pressure groups manceuvring 
for positions in order to build up their economic strength and not for the 
purpose of asserting challenged rights, are the nearest equivalent to disputes 
between States. The problem is whether the techniques which have been 
worked out with increasing refinement over more than half a century can 
provide any assistance for the settlement of international disputes. 

Finally, it seemed appropriate to survey the attempts which have been 
made in various parts of the world to combine conciliation proceedings with 
the determination of specifically legal disputes among individuals in civil 
proceedings. Here again the spirit of conciliation is a novel one, born during 
the French Revolution. What distinguishes this kind of conciliation proceedings 
from those considered previously is the fact that they are always ancillary 
to judicial proceedings which the parties cannot evade and must respect in 
the end. This aspect of the question is treated in a joint report by Drs. C. Biglia 
and L. P. Spinosa, who deal with Italian, French !and Spanish law, and 
by Miss Hergard Toussaint, who presents the report sponsored by the 
Deutsche Gesellschaft fiir Rechtsvergleichung, which covers Germany, Austria, 
Switzerland, the Scandinavian countries, England and the United States 
of America. 


MEDIATION AND CONCILIATION 
IN INTERNATIONAL LAW 


ELMORE JACKSON 
(with an Introduction by James N. Hyde) 


INTRODUCTION 


Change in the power relationships of States is typical of the world in the 
twentieth century. This formidable reality of politics! has made some lawyers 
nostalgic for a closed and completely legal universe into which unruly politics 
could not penetrate and disturb a logical system of public international law. 


1. Charles De Visscher, Theory and Reality in Public International Law (English Translation), Princeton University 
Press, 1957. (Author’s Preface, p. xii, first edition.) 
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Yet such a universe is not the one in which we are to live out our lives. 
In the international field, as in municipal law, the history of law conforms 
to the pattern not of logic but of experience. It is thus appropriate to examine 
some of the political realities of the recent past, in the form of controversies 
between States about which the latter agreed to negotiate under the auspices 
of international organization, and which they thus attempted to settle by 
peaceful means. 

The article by Elmore Jackson that follows is a study of the techniques, the 
procedure of mediation and conciliation. It may be appropriate for a lawyer, 
with some experience in international organization, to attempt an intro- 
duction to this study, in view of the relationship of these techniques with 
international law. 

The terms, ‘mediation’ and ‘conciliation’ (and also the term ‘good offices’), 
will be found not only in various pacific settlement treaties but also in the 
Charter of the United Nations, the Covenant of the League of Nations, the two 
Hague Conventions, and those treaties establishing the inter-American system. 
These terms are used in this study to describe a variety of efforts toward the 
settlement of controversies, including those described in Articles 11 and 14 and 
in Chapter VI of the United Nations Charter. This is a study of specific cases 
in which these techniques were employed, and draws mainly on the experience 
of the United Nations. For one trained in Anglo-American law, it is thus 
natural to examine such specific cases and then seek to arrive at the norms. 

However, it would be misreading the cases and the conclusions drawn 
from them to minimize in any way the political process which they illustrate. 
They represent the operation of power politics, and at the same time some 
tempering effect of international organization. In general, acceptance of 
mediation or conciliation as a means for the settlement of a dispute is a purely 
voluntary act on the part of the States concerned, and any settlement, to 
become operative, must be based on similar agreement of the parties. However, 
when, for example, the States concerned are members of the United Nations, 
they may be assumed to have agreed in principle, by becoming parties to the 
Charter, to settle their disputes by peaceful means. Hence, when mediation or 
conciliation is adopted as a means of settlement by United Nations members, 
it has, beyond its purely voluntary character, a basis in the treaty obligations 
of the parties. 

The United Nations Charter does not specify what procedure should be 
used or recommended by the Security Council or the General Assembly. 
Article 33 of the Charter is a catalogue of various methods: negotiation, 
inquiry, mediation, conciliation, arbitration, judicial settlement, recourse 
to regional agencies or arrangements, or other peaceful means. 

The Charter does however represent the interest of the community, i.e., 
the United Nations membership as a whole, in having the settlement of 
controversies undertaken by peaceful means. This, it has been suggested, is a 
process politically different from settlement solely by the parties directly 
concerned, because proposals for settlement made by a United Nations or 
regional agency ‘can be interpreted as the will and authority, and ideally 
the interest of the international community’.! 


1. Report of the Sub-C ittee on International Co-operation in the Political Field to the Interim Committee (of the 
General Assembly), James Fawcett (United Kingdom), rapporteur, Annex A to Report of Interim Committee, 
Third Session, 1950, Para. 12 (General Assembly Official Records: Fifth Session, Supplement No. 14 (A/1388) 


1950). 
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The flexibility and the essentially voluntary character of these procedures 
upon which the diplomatist so often and so properly insists, does not disqualify 
them as a proper study in the field of law. Yet this view is not an attempt tp 
classify mediation and conciliation as substantially similar to judicial settlement 
by the International Cuurt of Justice, or by an international arbitral tribunal, 

Charles De Visscher’ observed that judicial methods are effective only 
when the case can be removed from the political arena or ‘depoliticized’, 
On the other hand, when mediation or conciliation is decided upon, this 
involves recognition that the issue is not justiciable, and the case proceeds fare not 
with the recognition that it remains in a political atmosphere. basic Cl 

How then are we here concerned with a field of international law? This This 
study is not essentially an interpretation of multilateral treaty provisions or a § writers ' 
definition of mediation and conciliation as distinct approaches. It is therefore Jhas des 
not mainly concerned with classic questions of public international law, internat 

It does nevertheless reflect a cumulative body of experience showing the cludes | 
practice of States when they have had recourse to procedures in international §Philip | 
organization. Here are materials which lend themselves to legal research. In an label w 
imperfectly organized international community they can be taken as the §conclud 
beginnings of a growing body of procedural or objective law. Some of this § possess 
practice has been collected in the United Nations Repertoire? of Practice of § public | 
the Security Council and the General Assembly, and also in other document § Perhé 
which Elmore Jackson cites in his study. He describes definite changes in the [the pro 
pattern of procedure, such as the shift from a large commission with negotiating fin the | 
functions to a single mediator, more recently the Secretary-General himself. § ‘acksor 

The critical examination of such a body of experience dealing with con- are pro 
troversies of an obviously political nature, being negotiated in, or in contact fa subje 
with, a political forum is properly a subject for the student of international J looked 
law.® Charte: 

Matters of procedure when not understood can hide realities and be traps § betwee 
for the uninformed. Mediation under the auspices of the United Nations is a J below. 
complicated process. Jackson describes the various Palestine Commissions, {Polit 
their rules of procedure, the chain of command for various secretariat officials § the pre 
attached to commissions, and a mediator’s power to make independent § and la 

suggestions. basis o 

He shows how the community interest or general interest is reflected in the Jin the 
decision of the Security Council or General Assembly to appoint a mediator. § proced 
Then the community interest can be employed by the mediator so appointed § any re 
by returning the case for general debate in the parent body. Sir 4 

The trend towards the appeal to a single mediator, especially in the person § justice, 
of the Secretary-General of the United Nations, raises new procedural questions J comm 
in secretariat administration. The development of a mediator’s right to make §j the set 
independent suggestions for a settlement is of political importance and in the J be con 
tradition of flexibility. Yet the recognition of such a right by both States, § having 
parties to a controversy, is something comparatively new. The swiftness of J for the 
some measure of acceptance of such a procedural development is apparent § now tt 


~ 


Charles De Visscher, op. cit., p. 335. 


2. Repertoire of the Practice of the Security Council, 1946-1951, and Supplement, 1952-1955; Repertory of United 1, See Pe 
Nations Practice, Vol. I-V and table of contents and subject index. 2. ‘The S 
3. Charles De Visscher, op. cit. (author’s preface, p. xiii). ‘... It has seemed to us that it is in the heart of this 3. ‘Inter 
law, illustrated in its concrete data by the practice of States, that we must re-establish contact with the realities p. 396 
of every kind that explain its origin, enable us to understand its organization, and foreshadow its future 4 ‘The 
evolution. International law has nothing to fear from this direct confrontation with the real... ’. Unive 
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edure; Byhen one recalls that an offer of mediation by a third party has in the past 
qualif; Fometimes been considered an unfriendly act. It was the 1899 and 1907 Hague 
‘Mpt to[#Conventions for the Pacific Settlement of Disputes which declared that powers 
lementffot involved in a dispute have the legal right to offer good offices or mediation, 
ibunal, fand that the exercise of this right can never be regarded as an unfriendly act.! 
€ onlyf Here then is a comparatively new body of State practice. It deals with 
ized’, Brough, unruly power politics. The norms which Jackson sets out do not 
n, this constitute a complete system of rules. Even those principles he does suggest 
Oceeds fare not now clearly binding on States, except insofar as they are related to 
basic Charter obligations. 

This type of procedural experience has awakened the interest of several 
writers who point to modern developments in international law. C. W. Jenks 
has described what he calls the parliamentary and administrative law of 
| law, finternational organization as still at an early stage of development.” He con- 
1g the fcludes that this is an essential element in contemporary international law. 
tional § Philip C. Jessup has suggested that ‘international parliamentary law’ is a 
Inan label which might throw further light on international organization. He 
is the concludes that the rules of procedure of the principal United Nations organs 
f this {possess a true legal character, and in this sense may be considered a part of 
ice of §public international law.® 
ment § Perhaps there is some parallel in the comparatively recent treatment of 
in the fthe procedures of domestic administrative bodies as a subject of legal' study 
ating Jin the United States. One may or may not agree that the techniques which 
mself, § ‘ackson considers as falling within Jenks’ and Jessup’s definition, or that they 

con- fare properly considered a part of international law. Yet it is clear that this is 
ntact fa subject in respect to which the political scientist and the diplomat have 
ional J looked to the skills of the lawyer. Just as the negotiations preliminary to the 
Charter and especially the drafting of the Charter itself called for an association 
traps § between the two specialities, so has the handling of the controversies described 
isa below. 
ions, § Politics and law are combined in these procedures, and in the realities of 
cials § the present probably could not be separated. The relationship between politics 
dent § and law is beyond the scope of this introduction. Yet one can conclude, on the 
basis of the facts contained in this study, that a legal ingredient was present 
1 the Jin the methods of handling conflicts of political importance through the 
ator. j procedures of international organization, and a legal ingredient was present in 
nted J any recommended terms of settlement. 

Sir Arnold D. McNair, in reflecting on the development of international 
rson @j justice, has observed: ‘We should be rendering an ill service to the international 
ions § community if we were to propagate the illusion that law has a monopoly in 
ake @ the settlement of inter-State disputes. It is only one method and must always 
the J be confined to the disputes to which it is from its nature applicable. But, that 
ites, J having been said, if the international community is to develop a body of rules 
s of § for the settlement of inter-State disputes, to what other source but law can it 
ent now turn?”# 


? This 
1S Ora 
>refore 


. See Part II, Article 3, of both Conventions. 

‘The Scope of International Law’, The British Year Book of International Law, 1954, pp., 1 and 19. 

. ‘International Parliamentary Law’ (editorial comment), American Journal of International Law, 1957, vol. 51, 
lities Pp. 396, 42. 

‘The Development of International Justice’ (two lectures delivered at New York University), New York 
University Press, 1954, Pp. 33- 
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_ These pages can be read as an account of how the international communit, orward | 
through non-judicial means, has attempted to assist States directly involved o peacef 
to settle some of their controversies and lesser tensions. In most of the cas,jgmachine 
described permanent settlements have not been reached. That fact does nojelt nece 
disprove the usefulness and importance of the procedures used. They diigMember 
permit changes in States’ relations with each other, without the use of force, Assembly 
or with the use of force terminated. or the g 

An increasingly important point of international law, developing amid theghowever 
realities of a politically motivated world, can also be deduced from theg§"y 4isP 
pages. Those who would turn from the law, when they feel it attempts ff the C 
exclude all political elements and thus arrives at the statement of artificiawa? OT | 
norms, may find here a field of importance. The broad problem presenteig the I 
is, of course, more than politics and law. It is the fabric of society. Covenar 
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INTERNATIONAL PRACTICE 


The 

INITIAL APPROACHES UNDER INTERNATIONAL ORGANIZATION: THE HAGUE ‘underté 
TREATIES AND THE LEAGUE OF NATIONS er ye 
and the 


‘The slow growth of international custom has been compared to the gradual §' WT 
formation of a road across vacant land. To begin with the tracks are many P°VeT@™ 
and uncertain, scarcely visible on the ground. Then most users, for some phe legé 
reason of common utility, follow the same line; a single path becomes clear, J24V4n¢ 
which in turn gives place to a road henceforth recognized as the only regular §>¢4"1ng 
way, though it is impossible to say at what precise moment the latter change The ex] 


took place.’ (Charles De Visscher.)! of this 
If one is to accord to international practice a substantial, if not af‘! A®) 
predominant, role in the formation of international law, one must look, ni} Me 
just at existing procedures, but at the development of practice over a longer the 
period. dee: 
Present-day practice in the mediation and conciliation of international suc 


disputes has its origin in the late nineteenth century. At that time, the § | of a 
mediation of inter-State disputes was undertaken primarily by States having §Since t 
a direct political interest in the dispute. The term mediation did not connote [J2"4 co 
disinterestedness. it migh 
In The Hague treaties an effort was made to establish the peaceful settlement § Leagu« 
of inter-State disputes on a more solid foundation. The treaties provided that We 
an offer of good offices or mediation was not to be regarded by either of the Article 
parties of the dispute as an unfriendly act. Under the 1907 treaty the con- § ll nec 
tracting powers agreed to use ‘their best efforts’ to ensure the pacific settlement Under 
of their international differences. The treaty then proceeded to establish § '°dU¢s 
three modes of settlement: good offices and mediation, international com- § ‘'@tem 
missions of inquiry, and arbitration. These procedures were to be used ‘as far Secreti 


as circumstances allow’. of the 

The Covenant of the League of Nations represented a substantial move after < 
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orward in the commitments assumed by League Members to submit disputes 
o peaceful settlement. Equally important was the establishment of institutional 
aachinery in support of the obligations laid down in the Covenant. It was still 
felt necessary in Article 11(2) to declare it ‘to be the friendly right’ of each 
Member of the League to bring to the attention of the Council or of the 
\ssembly any circumstance which threatened to disturb international peace 
or the good understanding between nations. The core of the League system, 
owever, lay in the obligation assumed by Members in Article 12 to submit 
any dispute likely to lead to a rupture to arbitration or judicial settlement or 
io the Council, and in the provisions of Article 11, which declared that any 
war or threat of war, ‘whether immediately affecting any of the Members 
of the League or not’, was a matter of concern to the whole League. The 
Covenant then proceeded to restrict the right of Members to go to war against 
any Member of the League which complied with an award or a Council 
recommendation. Jt provided that in the face of any war or threat of war the 
League should take ‘any action that may be deemed wise and effectual to 
safeguard the peace of nations’. (Article 11(1).) The Secretary-General was 
authorized in Article 15(1) to make ‘all necessary arrangements for a full 
investigation and consideration’ of disputes submitted to the Council. 

The commitment assumed by Members of the League in Article 10 to 
‘undertake to respect and preserve as against external aggression the territorial 
integrity and existing political independence of all Members of the League’ 
and the commitment assumed in Article 16 to subject any State resorting 
to war in violation of its commitments under the Covenant to the immediate 
severance ‘of all trade or financial relations’ were considered important to 
the legal structure of the Covenant. They were, however, sufficiently far in 
advance of the social and political realities of the time to have only a limited 
bearing on the system that developed for the peaceful settlement of disputes. 
The experience of the League came to centre around Article 11. Paragraph 1 
of this article provided as follows 
‘, Any war or threat of war, whether immediately affecting any of the 

Members of the League or not, is hereby declared a matter of concern to 
the whole League, and the League shall take any action that may be 


deemed wise and effectual to safeguard the peace of nations. In case any 

such emergency should arise, the Secretary-General shall, on the request 

of any member of the League, forthwith summon a meeting of the Council.’ 
Since the procedure and techniques of the United Nations in the mediation 
and conciliation of disputes have been built upon the experience of the League, 
it might be useful to look briefly at the general arrangements developed in the 
League system. 

We have referred to the directive to the Secretary-General under 
Article 15(1), on receiving notice of a dispute from one of the parties, to ‘make 
all necessary arrangements for the full investigation and consideration thereof’. 
Under the second paragraph of this article the parties to the dispute were 
requested to ‘communicate to the Secretary-General, as promptly as possible, 
statements of their case with all the relevant facts and papers’. In June 1928 the 
Secretary-General was instructed to follow the practice of calling the attention 
of the governments concerned to a resolution of the Council which stated that 
after a question had been submitted for the Council’s examination, it was 
extremely desirable that ‘the governments concerned should take whatever 
steps may be necessary or useful to prevent anything occurring in their 
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respective territories which might prejudice the examination of settlement of 
the question by the Council’. 

Once the Council began its consideration of the question, the usual procedure 
was for statements to be made by the parties, followed by general discussion 
in the Council and by the appointment of a member of the Council to act 
as rapporteur.! It was the function of the rapporteur to consult with the 
parties, to guide the Council’s consideration of the dispute, and to submit 
proposals for a solution perhaps in the form of a draft resolution. In some cases 
two or more members of the Council were asked to associate themselves with 
the rapporteur in the carrying out of his responsibilities. If the competence of 
the Council was challenged, the general practice was to obtain legal advice 
before proveeding with the consideration of the dispute. In most cases the 
question of competence was referred to a small committee reporting directly 
to the Council. In a few cases there was reference to the Permanent Court 
for an advisory opinion. 

It was the general practice of the League Council to attempt first to bring 
about a cessation of hostilities, if such were involved in the dispute which had 
come before it. Only after the question of hostilities had been dealt with would 
the Council take up the substance of the dispute. In seven cases, truce commis- 
sions or supervisory military commissions were established by the Council, 
These cases were the following: 

1. Dispute between Lithuania and Poland, 1920. 

2. Delimitation and alleged violation of the Albanian frontier, 1921. 

3. Frontier between Turkey and Iraq, 1925. 

4. Incident on the Greco-Bulgarian frontier, 1925. 

5. The Sino-Japanese conflict, 1932. 

6. Conflict between Columbia and Peru, 1933. 

7. Dispute between Bolivia and Paraguay, 1933. 

If the Council decided that a formal inquiry would be useful to its handling 
of the dispute, it would appoint a Commission of Inquiry. Seven such Commis- 
sions were appointed. These dealt with the following cases: 

1. The question of the Aaland Islands, 1921. 

2. Delimitation and alleged violations of the Albanian frontier, 1921-24. 
3. The question of Memel (considered periodically from 1923 to 1932). 
4. Frontier between Turkey and Iraq, 1924-26. 

5. Incident on the Greco-Bulgarian frontier, 1925. 

6. Dispute between Bolivia and Paraguay, 1928-35. 

7. The Sino-Japanese conflict, 1931-33. 

Appointments to Commissions of Inquiry were usually made by the President 
of the Council after consultation with the Secretary-General, and after 
securing the assent of the parties. It was the practice to exclude nationals of 
the parties to the dispute. While members of commissions were usually 
appointed in their individual capacities, it was expected that they would 
maintain close contact with their governments. 

After receiving the report of the Commission, the Council usually enlisted 
again the assistance of the rapporteur, occasionally asking two other members 
to join with him in discussions with the parties and in the preparation of a 
draft resolution. 


x. For an excellent and more complete analysis of League of Nations experience see : Measures and Procedures 0 
Pacific Settlement Employed by the League of Nations, United Nations Document A/A.C. 18/68, Memorandum 
prepared by the Secretariat for the Interim Committee, 20 June 1948. 
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TECHNIQUES OF MEDIATION AND CONCILIATION 


nent off Of the 44 disputes that came before the League Council, three were referred 
o the Assembly. These were: 
cedure, The Sino-Japanese conflict, 1932. 
Cussion fa, The conflict between Bolivia and Paraguay, 1934. 
to acts, The conflict between Finland and the U.S.S.R., 1939. 
ith thegin view of the problems now being faced by the 82 Member States in the 
submit (General Assembly of the United Nations, it may be interesting to note that 
e cases the Assembly of the League found it necessary in each of these cases to adapt 
es with its regular procedure to the particular circumstances of the conflict. In the case 
ence of fof the Sino-Japanese conflict the Bureau of the Assembly was enlarged by the 
advice {appointment of two additional vice-presidents. The Assembly then appointed 
eS the fa General Commission composed of all the Members of the League, to consider. 
irectly the conflict and to bring its conclusions to a plenary meeting of the Assembly. 
Court The enlarged Bureau of the Assembly acted as the Bureau of the General 
ommission. Following the report of the Lytton Commission, the Assembly 
harged a committee of 19 to submit proposals for settlement. The committee 
prepared its proposals and asked the President of the Assembly and the 
kecretary-General to discuss them with the parties and, if possible, get their 
receptance. Following the rejection of the proposals by the Japanese Govern- 
nent, the Assembly established an advisory committee to follow up in 
negotiations with the parties. 
In the Bolivia-Paraguay dispute the duties usually carried out by the Bureau 
vere entrusted to a special committee composed of 22 members. Later, after 
m advisory committee had been appointed to follow up the Assembly’s 
ecommendations, the President recommended that the advisory committee 
wt as the Bureau. 
In the conflict between Finland and the Soviet Union, the Assembly 
duced the size of the Bureau. Upon the Bureau’s recommendation a special 
dling | committee of 13 members was appointed to consider the appeal of the Finnish 
nmis- Government. The committee appealed to the U.S.S.R. to cease hostilities and 
open immediate negotiations, but the appeal was rejected on the basis that 
the U.S.S.R. did not recognize the authority of the Finnish representatives 
24. fat Geneva. 
| Legal questions emerged in both the Sino-Japanese conflict and the Bolivia- 
Paraguay conflict. In the former case the legal question was referred to a 
committee of jurists. In the latter, it was submitted to the Sixth (Political) 
Committee and by them to the First (Legal) Committee. The opinion of the 
First Committee was then upheld by the Sixth Committee and by the Assembly. 
= In neither case was any reference made to the Permanent Court. 
after 
of 
= GENERAL ASPECTS OF THE UNITED NATIONS SYSTEM 
ou 


bring 
had 
would 
mmis- 
uncil, 


The Charter of the United Nations drew heavily on the experience of the 
isted fLeague of Nations. The Charter and the system which it established differed, 
bers fhowever, in several important respects from the League. The Charter put less 
of a Jemphasis upon the legal obligations of Members and it placed more emphasis 
than did the Covenant on the development of economic and social relations 
conducive to friendly relations and co-operation among nations. 
0 : The founders of the United Nations considered that they were establishing 
an international political organization under a constitutional framework 
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sufficiently broad and adaptable to meet changing circumstances. Accordingly 
in Chapter I of the Charter the ‘Purposes and Principles’ of the new organiz, 
tion were set forth. In Article 1(1) the principal Purpose was declared to }¢ 
‘to maintain international peace and security’. To that end the organizatioy 
was to take effective collective measures for the prevention and removal y 
threats to the peace and ‘to bring about, by peaceful means and in conformity 
with the principles of justice and international law, adjustment or settlemen 
of international disputes or situations which might lead to a breach of the 
peace’. In Article 2 it was laid down that the Organization and its Member 
should act in accordance with certain Principles. In Paragraph 3 it was stated 
that: ‘Members shall settle their international disputes by peaceful means 
in such a manner that international peace and security, and justice, are not 
endangered.’ Under Paragraph 4 all Members were enjoined to refrain from 
‘the threat or use of force against the territorial integrity or political indepen. 
dence of any State’. Under Paragraph 5 the Members are pledged to give the 
United Nations ‘every assistance in any action it takes in accordance with the 
present Charter’ and to refrain from giving assistance to any State against 
which the United Nations has taken preventive or enforcement action. 

There have been frequent references in the preambles or operative parts of 
resolutions passed by the Security Council and the General Assembly to the 
Purposes and Principles of the Charter. Section E of the operative part of the 
Uniting for Peace Resolution! states that the General Assembly is fully conscious 
that a genuine and lasting peace depends ‘upon the observance of all the 
Principles and Purposes established in the Charter’. Adherence to the Purposes 
and Principles of the Charter is also called for in the Essentials of Peace 
Resolution.? 

The Charter confers primary responsibility for the maintenance of inter- 
national peace and security upon the Security Council. Article 24(1) provides: 
‘In order to ensure prompt and effective action by the United Nations, its 
Members confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in carrying 
out its duties under this responsibility the Security Council acts on their 
behalf.’ Under Article 25, ‘the Members of the United Nations agree to accept 
and carry out the decisions of the Security Council in accordance with the 
present Charter’. The effect of these articles is to place the primary respon- 
sibility for the maintenance of peace and security upon the permanent members 
of the Council. 

Under Article 42, the Security Council ‘may take such action by air, sea, or 
land forces as may be necessary to maintain or restore international peace and 
security’. Agreements to provide such forces were to be negotiated under 
Article 43. Article 106 provides that pending the coming into force of the 
special agreements anticipated in Article 43, which in the opinion of the 
Security Council would enable it to begin the exercise of its responsibilities 
under Article 42, the parties to the four-nation declaration, signed at Moscow 
on 30 October 1943, and France, shall ‘consult with one another and as the 
occasion requires with other Members of the United Nations with a view to 
such joint action on behalf of the Organization as may be necessary for the 
purpose of maintaining international peace and security’. 


x. Resolution 377(V), 3 November 1950. 
2. Resolution 290(IV), 1 December 1949. 
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No article of the Charter so clearly illustrates the weakness of the system 
created at San Francisco as does Article 106. With the inability of the great 
powers to come to terms on the agreements anticipated in Article 43, the 
coercive powers of Chapter VII have never emerged. It was intended that the 
Council under Chapter VI should, despite the wording in Article 25, have only 
powers of recommendation. The inability of the great powers to conclude the 
military agreements anticipated under Article 43 has meant that even when 
operating under Chapter VII, the Council has seldom attempted to do more 
than recommend. While the absence of the Soviet Union from the Security 
Council at the time of the outbreak of Korean hostilities might have permitted 
the Council in its resolution of 27 June 1950 to ‘call upon’ Members for action, 
the Council decided instead to make its resolution in the form of a recom- 
mendation. This represented some modification of the language used in the 
first resolution on the Korean hostilities passed on 25 June. 

Perhaps Articles 106 and 43 in the United Nations’ experience can be said 
to be the rough equivalents of Articles 10 and 16 of the Covenant of the 
League. In each case the Articles represented positions greatly in advance of 
the political realities of the time and of the positions which member govern- 
ments were in fact prepared to adopt. In the experience of the United Nations, 
as in the experience of the League, the Organization was thrown back upon 
the necessity of relying upon persuasion and recommendation. It would be a 
mistake to assume, however, that the degree of compliance achieved with the 
recommendations of the League and of the United Nations had no relationship 
to the disused articles of the Covenant or of the Charter. The obligations under 
these two instruments have been assessed differently by different States. The 
motives for following the institutional processes for peaceful settlement are 
always mixed, and the reasons for taking a particular course of action are 
never wholly determined by the naked elements of political power. As we shall 
point out frequently in this study, the constitutional framework and the 
patterns of custom in political behaviour constantly exert their influence upon 
the modes of peaceful settlement. Certain settlement patterns have begun to 
emerge. While some of these are still far from being codified in law, paths are 
being worn which will be deeply imprinted in the law of the future. 


The Security Council and the General Assembly 


A general concern over the impact of the cold war upon the operation of the 
Security Council has obscured the degree to which the Council has in fact been 
a useful instrument of the United Nations. Perhaps the marvel is that the 
Council has been able to be as effective as it has. Political leaders on both sides 
of the cold war have discerned sufficiently the ominous shape of the future to 
have persisted in their efforts to make the Council an effective organ. While its 
weaknesses have reflected the divisions of the international community, its 
continued (even if handicapped) operation has been a reflection of the deter- 
mination of that same community to surmount the hazards involved in the 
great bi-polarity of post-war political power. Such efforts as have been made by 
the great powers themselves have been supplemented by the smaller powers 
and by the office of the Secretary-General. 

The Security Council was to be the United Nations organ primarily respon- 
sible for handling disputes likely to endanger the maintenance of international 
peace and security. The General Assembly’s powers were broad but were 
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directed in general toward the creation of conditions which would be conduciy: 
to the maintenance of peaceful relations among nations and which would mak 
for international stability. 

Under Article 10 the General Assembly is empowered to ‘discuss any 
questions or matters within the scope of the present Charter or relating to the 
powers and functions of any organs provided for in the present Charter, and, 
except as provided in Article 12, may make recommendations to the Memben 
of the United Nations or to the Security Council or both on any such questions 
or matters’. Article 11(2) provides that the General Assembly: ‘may discuss any 
questions relating to the maintenance of international peace and security 
brought before it by any Member of the United Nations, or by the Security 
Council, or by a State which is not a Member of the United Nations, in§eturn « 
accordance with Article 35(2), and, except as provided in Article 12, may make the clez 
recommendations with regard to any such question to the State or State §mainter 
concerned or to the Security Council or to both. Any such question on which fexpressi 
action is necessary shall be referred to the Security Council by the General fits incl 
Assembly either before or after discussion.” Under Article 12(1) the Charter §Resolut 
states that ‘while the Security Council is exercising in respect to any dispute or esult. 
situation the functions assigned to it in the present Charter, the Genera § Und 
Assembly shall not make any recommendations with regard to the dispute or Council 
situation unless the Security Council so requests’. exercise 

The general power of the General Assembly is further emphasized in fpeace a 
Article 14 which provides that ‘the General Assembly may recommend § breach 
measures for the peaceful settlement of any situation regardless of origin §:he ma 
which it deems likely to impair the general welfare or the relations among $9 Men 
nations, including situations resulting from a violation of the provisions of the peace O 
present Charter setting forth the Purposes and Principles of the United Nations’, restore: 

The powers of the General Assembly were limited from the beginning to f Assemb 
discussion and recommendation. The power of recommendation was not to be f the reqi 
used when it would interfere with the discharge by the Security Council of by the | 
its special responsibilities. Perhaps, however, it was inevitable that with such of the ) 
generally overlapping powers the decision as to which organ was to be used § [nth 
should even in the early history of the United Nations be determined by § respons 
political circumstance, as well as by the general provisions of the Charter. The security 
development of the cold war made it virtually certain that there would be a §¢ounci! 
turning to the wide powers given to the General Assembly. that fail 

As early as June 1946 the delegation of India requested that the question of Jf all t 
the treatment of Indians in the Union of South Africa be included in the §or the 
agenda of the second part of the first session of the Assembly. Articles 10 and Jinterna: 
14 of the Charter were cited. In April 1947 the delegation of the United Ishe Sec 
Kingdom requested that the question of Palestine be included on the agenda J relieve | 
of the next regular session of the Assembly. The delegation indicated that the 9 of inter 
United Kingdom Government would ask the Assembly to make recom- Jthe Ger 
mendations under Article 10 concerning the future government of Palestine. 9 for the 
The second session of the Assembly considered also the problem of the possibil 
independence of Korea, and by the third session the General Assembly was §-ollectix 
considering threats to the political independence and the territorial integrity J J; w, 
of Greece. that the 

The development of the dispute settlement role of the General Assembly JAssemb 
has not taken place without considerable uncertainty on the part of Members Jwhile ; 
of the United Nations as to whether the general provisions of Article 12 wert BResolut 
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being violated. In November 1946 the Spanish question was finally removed 
from the agenda of the Security Council after a great deal of discussion as to 
the circumstances under which the General Assembly might take up the 
question. Similarly in September 1947 the Greek frontier incidents question 
was removed from the agenda of the Council. In December 1949 the ad hoc 
Political Committee of the Assembly felt it necessary to declare that a joint 
draft resolution on the Indonesian question which was before it did not 
constitute a recommendation within the meaning of Article 12 of the Charter. 

By the time of the Korean conflict it was apparent that any substantial 
development of the General Assembly’s role in relation to threats to or breaches 
of the peace needed some new and more general enabling action. With the 
return of the Soviet Union to the Security Council in August 1950, and with 
the clear inability of the Council to perform its functions in relation to the 
maintenance of international peace and security, the stage was set for a new 
expression of determination on the part of the General Assembly to exercise 
its inclusive responsibilities under Articles 10 and 14. The Uniting for Peace 
Resolution, approved by the General Assembly on 3 November 1950, was the 
result. 

Under this resolution the General Assembly resolved: ‘that if the Security 
Council, because of lack of unanimity of the permanent members, fails to 
exercise its primary responsibility for the maintenance of international 
peace and security in any case where there appears to be a threat to peace, a 
breach of the peace or act of aggression, the General Assembly shall consider 
the matter immediately with a view to making appropriate recommendations 
10 Members for collective measures, including in the case of a breach of the 
peace or act of aggression the use of armed force when necessary, to maintain or 
restore international peace and security. If not in session at the time, the General 
Assembly may meet in emergency special session within twenty-four hours of 
the request therefor. Such emergency special session shall be called if requested 
by the Security Council on the vote of any seven members, or by a majority 
of the Members of the United Nations.’ 

In the preamble to this resolution the General Assembly recalled the primary 
responsibility of the Security Council for maintaining international peace and 
security and reaffirmed the initiative placed by the Charter on the Security 
Council for negotiating agreements under Article 43, but it went on to state 
that failure of the Security Council to discharge its responsibilities on behalf 
of all the Member States does not relieve these States of their obligation, 
or the United Nations of its responsibility, under the Charter to maintain 
international peace and security. The preamble recognized that the failure of 
the Security Council does not deprive the General Assembly of its rights or 
relieve it of its responsibilities under the Charter in regard to the maintenance 
of international peace and security. It further recognized that the discharge by 
the General Assembly of its responsibilities in these respects calls for observation 
for the existence of armed forces which could be used collectively, and for the 
possibility of ‘timely recommendation’ by the General Assembly for prompt 
collective action. 

It was under the general provisions of the Uniting for Peace Resolution 
that the Hungarian crisis and the Suez conflict were brought to the General 
Assembly in the autumn of 1956 following vetoes in the Security Council. 
While a few misgivings continue as to the legality of the Uniting for Peace 
Resolution, these have been largely subordinated to the doctrine that the 
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powers given to the General Assembly under Articles 10, 11 and 14 ay 
sufficiently broad to admit the right of the Organization to protect itse 
against disintegration i in the face of any veto-inspired paralysis of the Securit; 
Council. It is likely that instances of threats to the peace, breaches of the peace 
or acts of aggression will continue to be taken initially to the Council i 
deference to the continuing hope that the Council may still be able to cam, 
out its obligations under the Charter. It remains theoretically possible for the 
Council to order military action in suppression of a breach of the peace eve, 
though agreements under Article 43 have not been concluded. It is conceivable 
but unlikely that recommendations of the Security Council would in fa; 
carry more political weight than was carried by some resolutions of the Genen| 
Assembly during the Middle East crisis of 1956-57. Representatives of the 
United Kingdom and of France were known at that time to have complained 
that resolutions of the General Assembly were tending to become mandatory, 
Political circumstance and the particular measures utilized by the General 
Assembly built up a political pressure which was unprecedented in the history 
of the Assembly. 


Powers of the Secretary-General 


This general review of the practices of the United Nations would not le 


complete without reference to two other features of the Charter. The first of 
these relates to the increased powers given to the Secretary-General over and 
above those possessed by the Secretary-General of the League of Nations. 
Article 99 permits the Secretary-General to ‘bring to the attention of the 
Security Council any matter which in his opinion may threaten the mainten- 
ance of international peace and security’. Both Mr. Lie and Mr. Hammarskjéld 
have been cautious in exercising these powers. It is clear however, from a state- 
ment made by Mr. Lie in the Security Council, that had the United States not 
brought the Korean conflict to the Council, the Secretary-General would have 
done so under Article 99. Mr. Lie did state to the Council at the time that there 
was a threat to international peace and that in his opinion the Security Council 
was the competent organ to deal with it. Later, in addressing the Plenary 
Session of the Assembly at the fifth session, he referred to this statement as the 
first invocation of Article 99. Similarly, in the Suez conflict in 1956 it is certain 
from a statement made by Mr. Hammarskjéld to the Council that he (Mr. 
Hammarskjéld) would have brought the question to the Council had the 
initiative not been taken by one of the members. 

The Charter contains no provisions authorizing the Secretary-General to 
bring questions to the attention of the General Assembly. However, the Rules 
of Procedure of the Assembly (like those of the Council) provide for the 
inclusion of items proposed by him on the provisional agenda. It was through 
the initiative of the Secretary-General that the report of the United Nations 
Mediator for Palestine was included on the agenda of the Assembly for its 
third session. Similarly, it was on the initiative of Mr. Lie that his Twenty- 
Year Peace Programme was considered by the Assembly at its fifth session. 
Later in this study we shall discuss the greatly increased responsibilities which 
have been entrusted to the Secretary-General in connexion with the dispute 
settlement work of the United Nations. 
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TECHNIQUES OF MEDIATION AND CONCILIATION 


Relation to Regional Organizations 


The peace-keeping functions of the United Nations have been bolstered up 
by the increased authority given to the General Assembly. The initial 
reaction of Members, however, to the difficulties being faced by the Security 
Council in the carrying out of its responsibilities was to turn to the line of 
action permitted under Articles 52 and 53, in combination with the right of 
individual or collective self-defence emphasized in Article 51. The great 
majority of the States in the western hemisphere joined in an Organization 
of American States. Similarly, the States of Western Europe and the United 
States and Canada joined in the formation of the North Atlantic Treaty 
Organization. The Soviet Union and the communist States of Eastern 
Europe joined in the Warsaw Pact. The majority of the countries of the 
Middle East joined in the League of Arab States. 

Article 52(2) states that Members of the United Nations shall make every 
effort to achieve peaceful settlement of local disputes through such regional 
arrangements or by such regional agencies before referring them to the 
Council. Paragraph 3 of Article 52 states that the Security Council shall 
encourage the development of pacific settlement of local disputes through 
regional arrangements or agencies. Article 53 permits utilization of such 
regional arrangements for enforcement action under the authority of the 
Council and states that no enforcement action shall be taken under regional 
arrangements without the authorization of the Security Council, with the 
exception of measures against any State which was an enemy during the 
second world war of any signatory of the present Charter. 

The peaceful settlement procedures in regional arrangements have been used 
on several occasions. There has been little or no use of regional arrange- 
ments, however, by the Security Council under Article 53 or by the Assembly. 
In the majority of cases the regional agencies have in their constitutions 
paid deference to Articles 51 and 52. But both the regional agencies and the 
United Nations have been shy of any closer direct relationship. 

Perhaps it is notable that few disputes have come before the United Nations, 
either in the Security Council or in the General Assembly, in which the parties 
to the dispute have been from within one of the more formally organized 
regional groupings. Cyprus, Algeria and the Lebanese complaint against the 
United Arab League are perhaps the outstanding exceptions. This may be 
a reflection of the extent to which some regional organizations have been built 
upon an already existing community of interest. But it also reflects the 
development of regional policies which have prevented disputes from reaching 
the wider international community. 


THE SUBMISSION OF DISPUTES TO THE UNITED NATIONS 


Under the terms of Article 35(1) of the Charter any Member of the United 
Nations may bring to the attention of the Security Council or the General 
Assembly any dispute or any situation which might lead to international 
friction or give rise to a dispute. Requests for consideration do not always 
include a reference to the Charter, but there has been more frequent reference 
to Article 35 than to any other. 

The Charter permits the submission of questions by States not Members of 
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the organization. Under Article 35(2) non-members may bring to the atten. 
tion of the Council or the Assembly disputes to which they are parties if they 
accept in advance ‘for the purposes of the dispute’ the Charter obligations of 
pacific settlement. While the Security Council and the General Assembly 
have both received many appeals from non-members, there have been few 
instances in which such States have made direct requests under Article 35(2), 
Even in cases in which the complaint has its origin with a non-member, the 
request for consideration has usually been presented by a Member. In 194), 
for instance, the Republic of Indonesia had no official standing with the United 
Nations, and India and Australia brought the Indonesian question to the 
Security Council. It was El Salvador that asked the Assembly in 1950 to 
consider an appeal by Tibet concerning the invasion by the People’s Republic 
of China. In several cases the Soviet Union has brought complaints which 
were the concern of the People’s Republic of China. 

An interesting case in this respect is that of Hyderabad which, in appealing 
to the Security Council over India’s action, accepted the obligations of pacific 
settlement laid down in Article 35(2). India maintained that Hyderabad was 
not a State and therefore not in a position to invoke this article of the Charter, 
The Secretary-General, in bringing the question to the attention of the Council, 
indicated that he was not in a position to determine whether the circulation of 
documents was required by the Provisional Rules of Procedure. The commu- 
nication was being brought to the attention of the Council for such action as 
it might wish to take. 

The responsibility of the permanent members of the Security Council 
has perhaps been emphasized by the fact that they have initiated a large num- 
ber of the questions that have been considered either by the Assembly or by 
the Council. The Asian-African group have been active in the submission of 
many of the other questions. The Western European States have led in the 
submission of cases to the International Court. The majority of these cases 
have been submitted by France and by the United Kingdom. None of the 
questions which the General Assembly has considered have been submitted 
by non-members of the United Nations. 

As has been pointed out earlier, disputes may be submitted to the Security 
Council by the Secretary-General under Article 99 or may be placed on the 
provisional agenda of the General Assembly by the Secretary-General under 
the Rules of Procedure of the Assembly. The Assembly may request that an 
item be considered by the Security Council and conversely, the Council 
may request that an item be put on the agenda of the General Assembly. 

The submission either to the General Assembly or the Security Council 
takes the form of a simple letter addressed to the President of the particular 
organ or to the Secretary-General, requesting that the item be placed upon the 
agenda. In 1949 the General Assembly adopted a new Rule of Procedure, 
stating that ‘all items proposed for inclusion in the agenda shall be accompanied 
by an explanatory memorandum and, if possible, by basic documents or by 
a draft resolution’.! Since that time the memorandum has been considered 
as obligatory but there has been little effort made by submitting States to 
provide at this stage either the basic documents or a draft resolution. 


t. Rule 20. 
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The Choice of Organ 


Article 36(3) provides that the Security Council should ‘take into consideration 
that legal disputes should as a general rule be referred by the parties to the 
International Court of Justice’. We have already suggested that only limited 
use has been made of the Court. This use has been mainly by the Western 
European powers for the settlement of questions which were not considered 
to be of vital interest to them. If a State is convinced that law is on its side, 
there is an advantage in its bringing the case to the court. A decision by the 
court is ‘binding’ on the parties while a decision by the Assembly or the 
Security Council cannot go beyond a recommendation for settlement. The 
advantage, of course, is very pronounced if the two parties to the dispute 
accept the compulsory jurisdiction of the court under Article 36(2) of its 
Statute. 

Almost all of those questions which have involved a major threat to the 
peace, a breach of the peace or an act of aggression have been taken initially 
to the Security Council and only taken to the General Assembly later if the 
Security Council has found itself unable to undertake effective action.’ In 
deciding to take a question to the Security Council, States have usually taken 
into consideration the necessity of getting an affirmative vote of seven members 
in the Council for any particular action which they seek. They must also 
take into consideration the possibility of a veto by one of the permanent 
members. In some cases questions have been submitted to the Council in 
the knowledge that a veto was likely, but the submission was made nevertheless 
in an effort to get such action on the record, and as a prelude to subsequent 
action in the General Assembly, or outside the United Nations. 

Questions have been taken to the General Assembly either because of their 
general nature or because the submitting State thought that the larger body 
represented a more hospitable forum for the action which was sought. The 
objective may be an attempt to influence world public opinion. Or the 
submitting State may be convinced that the chance of securing a favourable 
vote in the Assembly is greater than in the Security Council. There is little 
doubt but that a recommendation adopted by a two-thirds vote of the General 
Assembly in many cases carries more weight than a recommendation adopted 
by the Security Council. In any situation in which the co-operation of a 
large number of Members of the United Nations is essential to progress being 
made, or to the furtherance of general political objectives, the General 
Assembly has many advantages over the smaller body. 

The submission in some cases, however, is influenced largely by the question 
of convenience. The fact that the Security Council is in continuous session 
means that it is in a position to give prompt attention to any request submitted. 
Submissions to the General Assembly must usually wait their turn on a long 
agenda. While the tendency of the General Assembly to engage in longer 
sessions or to meet in special session has somewhat minimized this element of 
convenience, the Assembly still adheres in general to its basic plan of holding, 
once a year, a three-months session beginning in September. 


1, The important exception to this was the Palestine question. 
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Acceptance of Agenda Items 


The Security Council and the General Assembly each make’ their own 
decisions as to whether they will consider a question. In practice very few 
questions have been rejected, although the decisions to consider have often 
been protracted. 

Rule 6 of the Provisional Rules of Procedure of the Security Council states 
that ‘the Secretary-General shall immediately bring to the attention of all 
representatives on the Security Council all communications from the States, 
organs of the United Nations, or the Secretary-General concerning any matter 
for the consideration of the Security Council in accordance with the provisions 
of the Charter’. The rules further state that items brought to the attention 
of members of the Council under Rule 6 shall be placed on the provisional 
agenda. The great majority of communications addressed to the Council are 
brought to their attention. But it has not been common practice to put ques- 
tions on the provisional agenda unless it is made clear in the text of the commu- 
nication that such action is being specifically requested, or unless the content 
of the communication clearly indicates the necessity of such action. Under 
the rules a great deal of discretion is left to the Secretary-General but the final 
authority with respect to the provisional agenda is that of the President of 
the Council. 

The first item on the provisional agenda is usually the adoption of the 
agenda itself. If the agenda includes only items which the Council has 
already decided to consider, it is usually adopted without discussion and 
without vote. But in the cases where the provisional agenda includes a new 
item, it frequently takes a number of meetings for a decision to be reached. 
One has only to recall the meetings of the Security Council on Korea in 
August 1950, following the return of the Soviet Union to the Council, to 
appreciate the fact that the adoption of the agenda is not always a simple 

rocess. 

7 The Rules of Procedure of the General Assembly provide that the provi- 
sional agenda shall include: (a) all items proposed by principal organs of the 
United Nations, reports from those organs, and from subsidiary organs of the 
Assembly; (b) all items proposed by any Member of the United Nations; 
(c) all items that the Secretary-General wishes to put before the Assembly; 
(d) all items the inclusion of which has been ordered by the Assembly at a 
previous session; (e) all items submitted by non-member States under 
Article 35(2).? 

Under the rules, a supplementary list including items submitted after the 
provisional agenda has been prepared can be circulated. Additional items 
of ‘an important and urgent character’ may be placed on the agenda after the 
session has begun. In both the Security Council and the General Assembly 
the adoption of the agenda is a procedural question and requires only a 
majority vote. 

At the opening of each session of the General Assembly the provisional 
agenda is referred to the General Committee which makes recommendations 
as to the items to be included and the Assembly committees to which they are 


. For a comprehensive discussion of these and other procedures and practices of the United Nations see: 
Goodrich and Simons, The United Nations and the Maint. of International Peace and Security, Washington, 
D.C., Brookings Institution, 1955. 

. Rule 13. 
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to be referred. Rule 40 of the Rules of Procedure states ‘the General 
Committee . . . shall make recommendations to the General Assembly with 
regard to each item proposed, concerning its inclusion in the agenda, rejection 
of the request for inclusion, or the inclusion of the item in the provisional 
agenda of a future session’. While in the past there has been some disagree- 
ment as to the power of the General Committee to recommend postponement 
of the Assembly’s consideration of an item, and of its own power to postpone 
consideration, its right to take either of these actions has been generally 


upheld. 


Participation in Discussions to Consider 


The Security Council has taken the position that the adoption of the agenda is 
amatter to be decided by the members of the Council alone. It has therefore 
not admitted non-members of the Council to such discussions. 

Rule 43 of the Rules of the General Assembly permits any Member that has 
requested the inclusion of an item in the agenda to participate in the discussion 
of its request in the General Committee. While no mention is made of the 
position of non-members, the General Committee has taken a very liberal 
approach in permitting States to take part in its considerations. Subsequent 
debate in the plenary meetings of the Assembly on the inclusion of any item 
is limited under the rules. The Assembly has not permitted non-members 
to take part in discussions in plenary meetings. 

Rule 41 of the Rules of Procedure states that the General Committee shall 
not decide ‘any political question’. There is constant pressure in the 
committee for Members to limit their remarks to formal protests or statements 
and for the considerations in the committee not to be prolonged. 


The Question of Competence 


It has been widely held that the General Committee of the Assembly should 
not attempt to decide questions of competence. Some Members have 
continued to maintain, however, that questions of competence could be 
discussed in the committee even though the issue of competence was referred 
to one of the main committees along with the agenda item itself. In general 
the view has prevailed that by placing an item on its agenda neither the 
Security Council nor the General Assembly has decided the question of its 
competence to deal with the matter. 

It appears also to have been recognized that Article 12 does not constitute 
any restriction on the competence of the Assembly to discuss a dispute or 
situation but only that it debars the Assembly from making ‘recommendations’ 
on questions which are before the Security Council. The principal exception 
to this practice would appear to have been the Palestine question where there 
was concurrent handling of the question by both the Security Council and the 
General Assembly, despite some objections by Arab delegates. 

The arguments against inclusion of items proposed for the agenda of either 
the Security Council or the General Assembly have usually centred around the 
following contentions: (a) that the question was within the domestic jurisdiction 
of a Member State; (b) that the question being proposed did not represent 
any threat to international peace and security; (c) that the other means of 
settlement proposed in Article 33 had not been exhausted; (d) that the question 
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lay within the purview of Article 107 and was therefore not a subject fo; 
consideration by either the General Assembly or the Security Council. 

The Soviet Union is by no means the only State that has opposed the 
inclusion of items on the agenda of the General Assembly or the Security 
Council. South Africa has opposed the discussion of its racial policies and 
France has opposed discussion of Algeria. The Soviet Union in particular, 
however, has stood against the United Nations’ taking up the unfinished 
business of World War II peace treaties on the grounds that this was left 
to the Great Powers under Article 107. 


Participation in General Discussions 


Under Article 31 of the Charter any Member of the United Nations, not a 
Member of the Security Council, may participate without vote in the discus. 
sion of any question brought before the Security Council whenever the latter 
considers ‘that the interests of that Member are especially affected’. Under 
Article 32 any Member of the United Nations not a member of the Council 
or any State not a Member of the United Nations, if it is a party to a dispute, 
is to be invited to participate without vote in the discussion relating to the 
dispute. The article further stipulates that the Security Council shall lay 
down such positions as it deems just for the participation of States not Members 
of the United Nations. Invitations are usually extended by the President of the 
Council as a result of a request on the part of an interested State. The decision 
has been considered as procedural and the Council has followed a liberal 
policy in its invitations. 

The Council has seldom referred to specific articles in issuing its invitations, 
On several occasions it has issued invitations under Rule 39 of its Provisional 
Rules of Procedure. This rule provides that the Council ‘may invite members 
of the Secretariat or other persons, whom it considers competent for the 
purpose, to supply it with information or give other assistance in examining 
matters within its competence’. It was under this rule that the invitations were 
extended to the People’s Republic of China and the People’s Democratic 
Republic of Korea to send representatives in 1950. It was also under this rule 
that the People’s Republic of China was invited to be present during the 
discussions by the Council of the special report by the United Nations 
Command concerning the presence of Chinese communist military units in 
Korea in 1950. Invitations were extended under this rule to the Jewish Agency 
for Palestine and the Arab Higher Committee during the initial consideration 
of the Palestine question by the Council. 

In the debate on the Korean question in September 1950 the majority 
of the members of the Council took the position that the Council was under 
no obligation to issue an invitation to the North Koreans since the question 
under consideration was not a ‘dispute’ but a ‘breach of the peace’. At that 
time the representative of India maintained that ‘it is only when in considering 
disputes that Article 32 of the Charter applies’. 

The position of invited representatives at meetings of the Security Council 
and the degree to which they have been permitted to participate in the 
discussion has varied. Proposals by invited representatives, however, are 
put to the vote only at the request of a member of the Council. In general it 


1. United Nations Security Council, Fifth Year, Official Records, No. 36, 494th Meeting, x September 1950, p. 15. 
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would appear that invitations extended under Article 32 have carried with 
them a recognition of the right of the representative to take part in discussion, 
while invitations under Rule 39 imply recognition by the Council of the 
desirability of hearing the views of the invited representative. 

The Charter specifies terms under which the Security Council shall hear 
States not members of the Council, but neither in the Charter, nor in the Rules 
of Procedure of the General Assembly, are there any provisions concerning 
the participation of non-members in the work or discussions of the Assembly. 
The Assembly, like the Council, however, has been very liberal in extending 
invitations. These have usually been as a result of a request although, like the 
Council again, the Assembly has occasionally issued invitations on its own 
initiative. The invitation has usually been extended by the chairman of the 
Assembly committee to which the particular question has been referred. 

Occasionally organizations or individuals have been invited to present 
their views before committees of the Assembly. Non-members of the United 
Nations and organizations have not been invited to participate in the plenary 
meetings of the Assembly. In a few cases special sub-committees have been 
established either to recomiiend which organizations should be heard, or to 
hear organizations that wished to present their views. As we shall indicate at a 
later stage, however, the hearing of organizations and individuals has been a 
function carried out primarily by special negotiating or fact-finding commis- 
sions established by the Security Council or the General Assembly and charged 
with special fact-finding or conciliation functions, 


PRELIMINARY STEPS FOR MEDIATION AND FOR THE MAINTENANCE OF INTER- 
NATIONAL ORDER 


There are a few procedures laid down either in the United Nations Charter 
or in the Rules of the Security Council or of the General Assembly that bear 
upon the initial work of these bodies on questions submitted to them. Practice 
has depended upon the special circumstances of the case and on considerations 
of a practical nature. 

In the Security Council and in the main committees of the Assembly the 
discussion has usually been initiated by the State responsible for introducing 
the question on the agenda. If this presentation involves charges against 
another State, the second State is usually given an opportunity for prompt 
reply. After the parties have stated their views, there is usually a general 
discussion by the members of the particular body. 

The Security Council, being in continuous session, can, if the President 
believes the matter to be urgent, meet promptly for consideration of a matter 
submitted to it. It usually then continues the consideration of the item on 
whatever time schedule it feels to be appropriate. 

The General Assembly, meeting usually at a stated time each year, is 
somewhat less adaptable in its method of approach. After the recommended 
allocation of items by the General Committee has been approved by a plenary 
meeting of the Assembly, the priority in which these items are considered by 
the various main committees is established by the committees themselves. 
The decision on priorities is taken by a majority vote and can have a great 
deal of influence on the discussion of a particular question. If, for instance, a 
question is relegated to the end of the agenda and, as a result, is taken up in 
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the closing weeks of the Assembly, it is likely to receive very much less attention 
than otherwise would be the case. Items thus relegated are occasionally carried 
over until the next session of the Assembly. 

Since all Members of the United Nations are represented on the main 
committees, a very much stricter control is exercised over the debate in these 
committees than is necessary or considered desirable in the Security Council, 
Often issues are put toward the end of the agenda of one of the committee 
in the hope that the preceeding discussion on other issues will make extended 
debate less necessary or likely. 

We have already referred ‘to the practice employed by the League of Nations 
of appointing a rapporteur following the initial discussion in the Council to 
meet with the parties and make recommendations, either as to procedure, or 
as to the basis in which some approach to a settlement might be made. The 
General Assembly in 1949 recommended that the Security Council examine 
the desirability of following a practice similar to that employed by the League, 
The Security Council took note of the resolution of the Assembly and expressed 
its interest in employing this procedure ‘should an appropriate occasion arise’, 

While the Council has not in fact taken up this suggestion, it has on occasion 
made use of its President or of the Secretary-General in a not dissimilar role, 
The General Assembly similarly has made use of its President, of the Secretary. 
General, or of small committees established to meet informally with the 
parties to the dispute and as a result of these discussions to make recom. 
mendations to the larger body. During the fourth session when the Balkan 
question was being considered by the First Committee, discussions were 
deferred in order that a small conciliation group might attempt some agree- 
ment among the parties. A similar approach was made by the First Committee 
at the sixth session, during the discussions on disarmament, when the work of 
the committee was suspended so that the Soviet Union, France, the United 
Kingdom and the United States of America could meet under the auspices 
of the President of the Assembly. The General Assembly at its fifth session 
established a committee of three, including the President of the Assembly, 
to see if a basis could be found ‘on which a satisfactory cease-fire in Korea’ 
could be worked out. 

The experience in the General Assembly and in the Security Council to 
date would suggest that, except perhaps in cases of breach of the peace, the 
work of these bodies might benefit from more frequent use of a rapporteur 
or of small conciliation groups at an early stage in the proceedings. At the 
very least their use might result in a clearer understanding, and more astute 
estimate, as to the approach which would forward a settlement of the case. 

Many people have recalled with some nostalgia the provisions in the 
Covenant of the League which required the parties to a dispute to submit to 
the Council or to the Assembly ‘statements of their case with all relevant facts 
and papers’ and the provisions which directed the Secretary-General to make 
‘all necessary arrangements for a full investigation and consideration’! of the 
question. The United Nations Secretary-General adopted a somewhat similar 
approach in preparing information on the Palestine question for the use of 
Members, but otherwise the usual approach has been for either the Security 
Council or the General Assembly, in cases where a special determination of 
the facts appears to be desirable, to establish special committees or commis- 


1. Article 15(1), (2). 
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tention fsions for this purpose. In a few cases the Assembly has requested other principal 
Carried organs of the United Nations, such as the Trusteeship Council or the Economic 
snd Social Council, to make studies or special reports for the Assembly’s later 
> main consideration. 
n these We referred earlier to the challenges to competence which were made at the 
ouncil, time questions were first submitted to the Security Council or to the General 
Mittees FAssembly and suggested that these issues of competence were usually deferred. 
tended (Such challenges are usually again made in the initial consideration of questions 
in the Security Council or in the particular committee of the Assembly in 
Jation; which the discussion is taking place. The Rules of Procedure of the Security 
ncil to (Council and of the General Assembly do not specify when such questions shall 
ure, or foe considered. The most relevant rule of the Assembly is that which provides 
e. The #that ‘any motion calling for a decision on the competence of the General 
amine §Assembly or the committee to adopt a proposal submitted to it shall be put to 
eague, the vote before a vote is taken on the proposal in question’. 
ressed | In practice both the Security Council and the General Assembly have 
arise’, fended to sidestep any clear-cut determination on questions of competence. 
casion #0n several occasions motions to the effect that the particular organ did not 
r role, fave competence to consider the question have been rejected. The usual 
etary. fpractice, however, has been to proceed to a vote on the principal question 
h the fpefore the organ. Members who have felt that the organ did not have com- 
ecom- gpetence have usually either voted against the resolution or abstained. 
alkan 
were Preventing a Deterioration of the Situation 
agree- 
aed The Security Council was to be primarily concerned with disputes or situations 
ork of Pikely to endanger the maintenance of international peace and security. Thus 
Inited fmany of the questions brought before the Council have already reached the 
spices [stage in which hostilities are either imminent or have already broken out. 
ession [lt is thus important that the Council take prompt action to prevent a further 
mbly, {deterioration of the situation and, if hostilities have started, to get a prompt 
‘orea’ fcessation. Even in cases in which hostilities have not broken out but in which 
the situation is deteriorating, it may be important for action to be taken which 
cil to fwould make the Council’s task less difficult. 
», the J We have suggested that under the League of Nations it was the usual 
rteur §practice for the President of the Council to send a message to the disputing 
t the [States asking them to take whatever steps might be necessary or useful to 
stute prevent anything occurring in their respective territories which might prejudice 
case, the examination or settlement of the question by the Council.? A similar 
. the Japproach was taken by the President of the Security Council at the time the 
it to India-Pakistan question was first considered by the Council in January 1948. 
facts {Under the League such a practice was general for all questions of importance 
nake coming before the Council. In the United Nations, the practice has been 
f the [followed primarily in cases where hostilities were imminent or had already 
nilar #broken out. 
se of | Ifthe situation facing the Security Council or the General Assembly is of 
arity Ja serious nature—the peace having been either broken or seriously threatened 
n of {the Council or the Assembly usually undertakes provisional measures 
mis- 


1, Rule 122. 
2. United Nations Document A/A.C. 18/68, 29 June 1948, p. 5. 
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either to restore the peace or to prevent a further deterioration of the situation, 

Article 40 of the Charter provides that the Security Council may ‘. . . calj 
upon the parties concerned to comply with such provisional measures as jt 
deems necessary or desirable’. It further states that ‘such provisional measures 
shall be without prejudice to the rights, claims, or positions of the parties 
concerned’ and that ‘the Security Council shall duly take account of failure 
to comply with such provisional measures’. While the Charter contains no 
specific provisions regarding the power of the Assembly to take provisional 
measures, the Assembly has taken such measures under the broad powers 
given it under the Charter. The Assembly has considered that it has residual 
powers in this field if it is impossible for the Council to carry out its primary 
responsibility. These powers were set out more specifically in the Uniting fo; 
Peace Resolution. 

Article 39 provides that the Security Council ‘shall determine the existence 
of any threat to the peace, breach of the peace or act of aggression and shall 
make recommendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42 to maintain or restore international peace and security’, 

The fact that Article 40 with its provision for provisional measures follows 
Article 39 might ‘ead to the conclusion that the provisional measures were to 
be taken only after a determination by the Council of a threat to the peace, 
breach of the peace or act of aggression. In practice, however, the Council 
has moved with great flexibility. In many cases the Council has taken provi- 
sional action without any direct reference to Article 40 and without any prior 
determination under Article 39. In several cases it has undertaken such 
measures while operating under Chapter VI of the Charter. The actions of 
the Council and of the Assembly have varied in each case depending on the 
political circumstances, the effect desired, and the willingness of the member 
governments to enter into supporting action. 

The Palestine case provides perhaps one of the best illustrations of a sequence 
of action on the part of the Council. Following the first special report of the 
Palestine Commission, the Council appealed ‘to all governments and peoples, 
particularly in and around Palestine, to take all possible action to prevent 
or reduce such disorders as are now occurring’. This action went unheeded, 
and the Council over the succeeding three months adopted progressively 
stronger measures designed to get a cessation of military and para-military 
activities. 

Following the termination of the mandate on 15 May 1948, and the pro- 
clamation of the State of Israel, fighting began between organized Arab and 
Jewish forces. After a further appeal failed, the Council called upon all govern- 
ments and authorities ‘to order a cessation of all acts of armed force for a 
period of four weeks’.2 The Council then threatened possible action under 
Chapter VII. When the parties refused to extend the cease-fire beyond the 
four weeks, the Council ‘ordered’ the parties, pursuant to Article 40, ‘to desist 
from further military action’ and issue cease-fire orders to take effect at a time 
to be set by the United Nations mediator.* 

While in this case the Security Council ‘ordered’ certain action to be taken, 
the usual pattern has been for the Council, or for the Assembly, to ‘call upon’ 


1. United Nations Document S/691r (5 March 1948). 
2. United Nations Security Council, Third Year, Official Records, Supplement (May 1948), pp. 103-4. 
3. Ibid., Supplement (July 1948), pp. 76-7. 
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the parties to take certain action. This is the language of Article 4o. It is 
obviously not a precise legal term but this is perhaps just as well in a situation 
so determined by political circumstance. 

Provisional measures were also undertaken in the Indonesian and India- 
Pakistan questions. In the former the Council first called upon the parties 
‘o cease hostilities forthwith’. It repeated this appeal some months later 
following the second Netherlands ‘police action’ and then again in 
anuary 1949. 

In the Korean conflict the Council’s resolution of 25 June 1950, called for 
the immediate cessation of hostilities’ and for the authorities of North Korea 
to withdraw forthwith their armed forces to the thirty-eighth parallel’. 

While it is generally considered that the General Assembly has the power 
of recommendation only, many of its resolutions regarding provisional 
neasures have used the words ‘called upon’. During the Suez crisis in the last 
few weeks of 1956 and the early weeks of 1957, the General Assembly adopted 
a series of resolutions calling upon Britain, France and Israel to cease hostilities 
and withdraw their forces. The nature of these resolutions and the degree of 
political support behind them was such as to cause some comment to the 
‘fect that the resolutions of the General Assembly were tending to become 
mandatory. 

Article 40:specifies that such provisional measures ‘shall be without prejudice 
io the rights, claims, or positions of the parties concerned’. In many cases the 
grovisional measures which the parties are called upon to take can hardly 
awoid having some practical effect on the negotiating positions of the parties. 
[t is difficult, if not impossible, to word, or to carry out, a general resolution 
so as to avoid this consequence. Thus, the fact that the Council and the 
Assembly have usually followed the practice of directing some subsidiary 
organ to assist the parties in reaching the detailed agreements necessary is 
yerhaps of special importance. In some cases the subsidiary organ has been 
created for this specific purpose but in most cases the task has been assigned 
to a subsidiary body already in existence. 

In the Indonesian case a Consular Commission was set up to report on the 

observance of the cease-fire orders. In the Palestine case a Truce Commission 
was established. While the functions of observing the cease-fire were separated 
from the effort to secure political settlement, in the later stages of the India- 
Pakistan question, in most cases there has been an intermingling of the two 
functions on the recognition that there could be little progress in the field 
of political settlement without the pacification which would result from a 
stable cease-fire. 
Although the General Assembiy and the Security Council have, in most 
cases, delegated responsibility to subsidiary bodies for assisting the parties to 
detailed agreements in connexion with provisional measures, there has been 
frequent reference back to the parent body for supporting action. However, 
the Security Council has not been prepared to delegate to any subsidiary 
organ responsibility for a finding under Article 39 of the existence of a threat 
to peace, breach of the peace or act of aggression. 


1. United Nations Document S/rso01 (25 June 1950). 
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THE ESTABLISHMENT OF SUBSIDIARY GROUPS FOR INVESTIGATION, MEDIATIOy, 
OR CONCILIATION 


In the great majority of the questions that have come before the Securit 
Council, and in many of those which have come before the General Assembly, 
it has been decided to entrust a further investigation of the question, or the 
more detailed efforts at conciliation, to a subsidiary group. Whether decisions 
under Article 29 should be considered substantive, and therefore subject 
to the veto, or procedural, is a question of some uncertainty. This is a result 
of the general character of the Provisional Rules of Procedure and is highlighted 
by the Soviet use of the ‘double veto’, which blocked the establishment of a 
least one commission of investigation. 

In several cases the Security Council or the General Assembly ha 
established a commission whose terms of reference were limited to making 
an investigation and a report. In other cases the investigating and the con. 
ciliating functions were combined in the same subsidiary group. In still other 
cases subsidiary organs have been set up whose sole purpose was conciliation 
or mediation. The Security Council and the General Assembly have 
maintained their complete freedom to set the terms of reference which they 
felt would be useful in the particular circumstance and to compose the 
subsidiary group in the way believed best suited to progress being made. 
Perhaps the United Nations Special Commission on Palestine, established in 
May 1947 at the first special session of the General Assembly, is the most 
notable of the Commissions of Investigation established by the United Nations. 
It is probably also the one whose report had the most influence with the 
appointing body. 

The India-Pakistan Commission, appointed in the spring of 1948, was 
charged with the double function of investigating the facts ‘pursuant to 
Article 34 of the Charter’ and of exercising any mediatory influence ‘likely 
to smooth away difficulties’. 


Commissions of Investigation 


While Article 34 expressly states that the Security Council ‘may investigate 
any dispute or any situation which might lead to international friction or 
give rise to a dispute’, both the Security Council and the General Assembly 
have considered that their power to investigate is inherent in their general 
powers to discuss and recommend. While occasional references have been made 
to Article 34 when the Security Council has established subsidiary organs for 
investigation, this practice has been by no means common and in this respect 
the Council has followed the policy adopted in many other cases of not 
attempting to relate its actions to specific Charter provisions. 

The obligation of members to co-operate with investigations initiated by 
the Council or the Assembly has been the subject of some discussion in these 
bodies. Article 25 of the Charter provides that ‘the Members of the United 
Nations agree to accept and carry out the decisions of the Security Council in 
accordance with the present Charter’. There is no similar provision with regard 
to the General Assembly. It has generally been conceded, therefore, that the 
Security Council under the Charter possessed the more substantial power. 
In July 1947 during a discussion of the question of the Greek frontier incidents, 
the United States representative made the following statement: ‘I do not 
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think it can be denied that, under Chapter VI, certain forms of decision can 
be taken; and that, under Article 25, it is the duty of the Members of the 
United Nations to conform to those decisions . . . I am not claiming that any 
power of sanctions exists under this Article. However, it does lay non-complying 
States open to serious charges, which may be brought before the Security 
Council and acted upon, charges of non-compliance with their own obligations 
under the Charter to co-operate with the Security Council in its decisions.” 

The powers of the General Assembly to establish Commissions of 
Investigation received an important impetus with the general agreement 
early in the Assembly’s history to establish the United Nations Special Com- 
mission on Palestine. The more recent experience in the establishment in 
January 1957 of the special ad hoc committee on Hungary, illustrates the much 
greater difficulties which the Assembly faces when attempting to undertake 
effective investigations in situations in which the major powers are in serious 
disagreement. In such a situation, however, the power of the General Assembly 
might in fact exceed that of the Security Council, for it is unlikely that in these 
circumstances a vote could even be secured in the Council for the establishment 
of such a commission. 

The most frequent opposition in the General Assembly and in the 
Security Council to the establishment of Commissions of Investigation has 
concerned Article 2(7) of the Charter. In general the Members of the General 
Assembly and of the Security Council have not considered that the domestic 
jurisdiction provisions of the Charter precluded the discussion of any of the 
questions that have been brought to the attention of either organ. The Soviet 
Union has been particularly conservative in its approach to the establishment 
of Commissions of Investigation, but as illustrated by the recent Hungarian 
experience, their opposition has not deterred the General Assembly from 
proceeding with the establishment of such groups even though it was likely 
the groups would receive little or no co-operation from one of the parties. 


Subsidiary Groups for Conciliation or Mediation 


We have suggested that the Security Council and the General Assembly 
usually entrust the more detailed negotiations with the parties to subsidiary 
groups. Such negotiations cannot be carried out by a large group, and 
particularly not by one possessing the wide differences of opinion of either 
the Security Council or the General Assembly. 

The terms ‘good offices’, ‘conciliation’ and ‘mediation’ have been used 
by the United Nations with considerable flexibility. In general, however, the 
term ‘good offices’ has been used when the initiative was intended to be a 
more informal one and the term ‘mediation’ used when it has been quite 
clear that the initiative was to include a substantial effort at settlement with 
the subsidiary organ having the powers to take up with the parties specific 
proposals for settlement. The Council and the Assembly have followed the 
practice of letting the subsidiary group establish its own rules of procedure 
within what it considered to be its terms of reference. This has led on several 
occasions to debates in the Council as to whether the organ had exceeded its 
powers. 

Since the Committee of Good Offices, established in connexion with the 


1. United Nations Security Council, Second Year, Official Records, No. 64, 167th Meeting, p. 1541. 
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Indonesian question, was the first of many efforts by the United Nations to 
work through subsidiary Commissions of Conciliation, it was perhaps inevitable 
that the work of the committee should have occasioned considerable discussion 
in the Council with regard to its general powers and its relationship to the 
parent body. There was criticism both by those that felt the committee had 
exceeded its authority in making suggestions to the parties for settlement and 
by those who considered that it was not keeping the parent body adequately 
informed. The Council upheld, however, the right of the committee to set its 
own procedures. Its method of operation found a general validation some 
months later when the Committee of Good Offices was transformed into the 
Commission for Indonesia and given more specifically the powers which the 
committee had in fact been exercising. 

While the General Assembly and the Security Council created several 
subsidiary organs to deal with the various aspects of the Palestine question, 
only two of these groups were asked to assume direct responsibility for assisting 
the parties to some over-all political settlement. The mediator, appointed by 
the Assembly in May 1948, was instructed to use his good offices to ‘promote 
a peaceful adjustment of the future situation of Palestine’.t While he had a 
primary responsibility for working out a cease-fire agreement, he also put 
forward suggestions for the settlement of the larger problem. The General 
Assembly in December 1948 created the Palestine Conciliation Commission, 
The commission was instructed to take steps ‘to assist the governments and 
authorities concerned to achieve a final settlement of all questions outstanding 
between them’.2 The commission met with the parties in Lausanne, 
Switzerland, in the spring of 1949. While it was successful in getting the parties 
to sign a Protocol in May of that year which was to become the basis for 
further negotiations, it was unsuccessful in its efforts to carry out the negoti- 
ations themselves. The commission then proceeded to draw up a five-point 
plan of its own which it presented to the parties at a meeting in Paris in 
September 1951. The plan was not accepted. While no major negotiations 
have been undertaken since that time by the commission, it has remained 
available to the parties. 

The problem of Korean independence was brought to the General Assembly 
in 1947 by the United States, which suggested that the problem was one 


requiring ‘the impartial judgement of the other Members’. In November a | 
resolution was passed providing for elections to be held in Korea for the — 
purpose of creating a National Assembly, following which the National | 
Assembly would create a National Government. The General Assembly | 


then created a United Nations Temporary Commission on Korea to see that 
the representatives were in fact duly elected by the Korean people.® 

The commission received no co-operation from the Soviet Union or from 
the North Koreans. In December 1948 it was replaced by the United Nations 
Commission on Korea whose terms of reference included the lending of its 
‘good offices to bring about the unification of Korea and the integration of 
all Korean security forces in accordance with the principles laid down by the 
General Assembly’.* While this commission was unable to make any progress 
on the-question of the unification of Korea, it was on the spot at the time of 


1. Resolution 186 (S-2), 14 May 1948. 

2. Resolution 194(III), rr December 1948. 
3. Resolution 112(II), 14 November 1947. 
4 Resolution 195(III), 12 December 1948. 
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the outbreak of hostilities and its report to the Security Council was of great 
assistance in helping the Council determine its course of action. The com- 
mission was replaced in October 1950 by the United Nations Commission 
for the Unification and Rehabilitation of Korea which was charged with the 
task of assisting the Assembly to carry out the programme laid down earlier 
in that session. 


The Creation of Standing Machinery 


Both the Security Council and the General Assembly have been very reluctant 
to set up any subsidiary machinery of a permanent nature for the conciliation 
of disputes. The experience in Korea, however, provided an illustration of the 
value of there being a subsidiary group on the spot at the time hostilities 
broke out. 

Under the impact of this experience the Assembly included in its Uniting 
for Peace Resolution a provision creating a Peace Observation Commission 
to be composed of fourteen Members of the United Nations including the five 
permanent members of the Security Council. The commission was to be 
available to ‘observe and report on the situation in any area where there exists 
international tension the continuance of which is likely to endanger the 
maintenance of international peace and security’. The commission was to be 
available to the General Assembly, the Interim Committee or the Security 
Council, and was to enter the territory of Member States upon their invitation 
or with their consent.! A subcommission was appointed for observation work 
in the Balkans but otherwise the commission has not been used. 

With a view to facilitating the availability of personnel for tasks of inquiry 
and conciliation, the General Assembly, in April 1949, on the recommendation 
of the Interim Committee, established a Panel for Inquiry and Conciliation. 
Member governments were asked to nominate five persons for service on the 
panel. The idea was that such persons would be prepared to undertake services 
for the United Nations and that their acceptance of membership on the panel 
would imply some readiness on their part to be available on short notice and 
as occasion arose. The panel has not been widely used. 

On several occasions member governments have suggested the creation of 
permanent sub-committees for conciliation, but the Council and the Assembly 
have held very firmly to their preference for the creation of particular bodies 
to meet particular situations. 


Trends in the Composition of Commissions 


In the beginning the Security Council and the Assembly showed a strong 
preference for the creation of commissions composed of governments. The 
first commission, established by the Security Council to deal with the problems 
that were arising on the Greek frontier, was composed of all of the members of 
the Security Council. The experience with this commission was such that, 
when the problem of how the Council would approach the situation that was 
developing in Indonesia arose in the summer of 1947, it was decided to call 
upon those members of the Council who had career consular representatives in 
Batavia. These representatives were formed into a Consular Commission. This 


1. Resolution 377 (V), Section B. 
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move represented an effort to exclude the Soviet Union and other Easter 
European countries from the operation of the subsidiary group. When the 
Council was then under the necessity of appointing a further subsidiary group 
for good offices in the Indonesian question, it decided to establish a tripartite 
commission with the Netherlands nominating one member, the Indonesian 
Government nominating a second, and the two choosing a third. The 
membership on the commission was still that of governments. In January 194, 
when the Committee of Good Offices was replaced by the United Nation; 
Commission for Indonesia, the governmental representation feature was 
retained. 

In January 1948 the Security Council attempted to establish a Commission 
for India and Pakistan to deal with the Kashmir dispute. Each of the parties 
was to nominate one government and these two were to agree on a third, 
India chose Czechoslovakia and Pakistan chose Argentina. These two States, 
however, failed to agree on a third member. The Security Council then some 
weeks later decided to add two additional members, Belgium and Columbia, 
and the President of the Council designated the United States as the finaj 
member. In 1950 the Commission was replaced by a single United Nations 
representative. A successor to this representative was appointed in 1951. 

The United Nations Special Committee on Palestine, appointed in May 
1947, was composed of 11 governments selected on the basis of geographical 
distribution but excluding the permanent members of the Security Council, 
The Palestine Commission, appointed in November 1947, was still selected on 
a geographical basis but with a membership of only five governments. The 
mediator was appointed by the General Assembly after having been nominated 
by a committee of the Assembly consisting of the five permanent members of 
the Security Council. The Palestine Conciliation Commission which took over 
his responsibilities was composed of three governments, France, the United 
States and Turkey. 

The United Nations Temporary Commission on Korea, appointed in 
November 1947, consisted of nine governments ; two, China and France, 
were permanent members of the Security Council. One member, the Ukraine, 
never in fact joined the commission. The two succeeding commissions were 
also composed of governments. 

The Special Committee on the Balkans, appointed in October 1948, 
consisted of nine governments, four of which were permanent members of the 
Security Council. The fifth permanent member, the U.S.S.R., and Poland 
were invited to join the committee but did not do so. 

It is clear that in the early days of their appointment of subsidiary bodies 
both the Security Council and the General Assembly were under pressure to 
include a wide geographical representation in the membership of these bodies. 
It is also clear that the members of the Council and of the Assembly felt that 
they were giving these bodies authority by appointing governments and then 
letting the governments appoint those people who would represent them. The 
Soviet Union in particular was opposed to the delegation of responsibility to 
small sub-groups. As the work of the commissions developed, however, it was 
quite clear that the large groups were unwieldy and were obliged to spend 
much too large a proportion of their time in reconciling the differences within 
the commission, and establishing their own procedures, as against time spent in 
substantive negotiations with the parties themselves. There was thus a move- 
ment toward the creation of smaller commissions, even though at this stage 
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the Council and the Assembly were reluctant to depart from a governmental 
membership for such bodies. 

It was perhaps the relative success of the United Nations mediator in 
Palestine, strongly supported by the Security Council and through bilateral 
diplomatic channels, which established the feasibility of the Council and the 
Assembly entrusting delicate tasks of conciliation and mediation either to 
commissions composed of individuals or to single mediators or representatives. 
Such a plan permitted far more flexibility and sensitivity of approach, and it 
minimized the need for time to be spent in procedural and substantive 
discussions within the negotiating group itself. 


The Delegation of Negotiating Responsibilities to the Secretary-General 


Ti.c much greater use by the Council and by the Assembly of the Secretary- 
General in matters of delicate political negotiation has been a part of the 
general trend toward the use of single mediators and representatives. 

Mr. Hammerskj6ld’s initial assignment of this nature began late in December 
1954 when he undertook, at the request of the Assembly, to seek the release of 
11 United Nations Command personnel imprisoned in China. 

In April 1956 the Secretary-General was asked by the Security Council to 
undertake ‘a survey of the various aspects of enforcement of and compliance 
with the four General Armistice Agreements’ in the Middle East.’ At this time 
he made it clear that he did not consider that the request of the Council either 
detracted from or added to the authority given the Secretary-General under 
the Charter.” 

These two assignments were carried out with such skill that the very great 
responsibilities placed on the Secretary-General by the Assembly during the 
Suez crisis in the autumn and winter of 1956 were not completely unexpected. 
They followed, however, the substantial increase in size in the membership of 
the General Assembly and the break-up of the traditional United States- 
British-French lead and close co-operation in matters related to the Assembly. 
Under the emergency circumstances it was not always possible for the General 
Assembly to reach precise agreement in the resolutions which were passed. 
Because there was confidence in the Secretary-General, he was given unusual 
powers both of negotiation and of interpretation of the resolutions. The reso- 
lutions, however, were in many cases so precise and the political power behind 
them of such a nature that a remarkable degree of compliance was secured. 
Furthermore, this compliance may not have been unrelated to the time limits 
which were frequently established for a report back to the Assembly—with 
the threat of further Assembly action if they were not observed. Both the parties 
and the Secretary-General were kept under a constant pressure which has 
certainly not been equalled in the history of the United Nations, although it 
had been approached in the Palestine and Korean conflicts. 


1. Security Council, Official Records, Eleventh Year, 722nd Meeting. 
2. For a fuller discussion of the recent role of the Secretary-General see: ‘The Developing Role of the Secretary- 


General’, by Elmore Jackson, International Organization, vol. XI, no. 3 (summer, 1957). 
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NTERNATIONAL SOCIAL SCIENCE BULLETIN 
‘TECHNIQUES OF SUBSIDIARY NEGOTIATING BODIES 
Getting the Parties Together 


The subsidiary groups established by the Security Council and the General 
Assembly have had widely varying experience in the early stages of their work 
in establishing contact with the parties to the dispute and getting them to the 
conference table. 

The Commission of Investigation Concerning Greek Frontier Incidents 
established by the Security Council in December 1946 secured the co-operation 
of Greece on the one hand, and of Albania, Bulgaria and Yugoslavia on the 
other, in its initial work. The four governments maintained liaison officers 
with the commission. The function of these representatives was to transmit 
complaints from their respective governments and in general to facilitate the 
work of the commission. 

Albania, Bulgaria and Yugoslavia ceased their co-operation with the com- 
mission in April 1947 following the setting up by the commission of the 
subsidiary group for the purpose of investigating border incidents after the 
commission’s departure from the area. In October 1947, after the Security 
Council had terminated the commission of investigation, the General Assembly 
established the special committee on the Balkans. Albania, Bulgaria and 
Yugoslavia declined to co-operate with the committee and refused to admit it 
on their territories except for one occasion when an observation group for the 
committee was permitted to enter Bulgarian territory. Until November 1951, 
the committee tried, throughout its mission, to establish contact with the 
three governments. It declared in letters addressed to them that it remained at 
their disposal to receive their representatives, but co-operation was not given. 

The United Nations Special Committee on Palestine, established by the 
General Assembly in May 1947, was faced at the outset by a boycott by the 
Palestine Arabs. To overcome this the committee resorted to informal meetings 
with some Arab leaders, visits to Arab areas in Palestine, and the hearing of 
views of the Arab Governments at private and public meetings, orally or in 
written form. The United Nations Palestine Commission, established by the 
General Assembly in November 1947 to implement its resolution with regard 
to the partition of Palestine, met with the same difficulty. Following the 
outbreak of hostilities and the action of the Security Council, the parties, i.e., 
the Arab League and the Jewish Agency, acceded to the commission’s demand 
to appoint liaison representatives. The commission met with representatives of 
both parties separately but not together. It attempted to get the parties together 
but failed. It therefore negotiated with the parties by means of direct contacts 

or exchanges of statements. It also acted as an intermediary in transmitting 
proposals from one side to the other. 

After the appointment of the mediator by the General Assembly in May 
1948, truce negotiations with the parties were undertaken by the mediator, 
and later by the acting mediator. The acting mediator succeeded in getting 
the parties to enter armistice negotiations in January 1949. Preliminary discus- 
sions were held separately by the acting mediator with each delegation. 
The next step was the holding of informal meetings between heads of the 
delegations and the acting mediator. A third step was to arrange for informal 
meetings between delegations. Finally there were joint formal meetings between 
the two delegations under the chairmanship of the acting mediator. As a 


538 


partie 
meeti 
as suc 
then 1 
work 
partie 
first d 
two sl 
It 1 
succes 
work. 
joint 1 
‘Renv 
ship 
the ot 
Per 
most | 
aroun 
with 
confli 
with 
earlie 


Buildi 


The v 
whicl 
confic 
Inves 
from 


| 
result 
Israel 
We 
Comn 
lack o 
The 
the G 
repres 
shoule 
The 
Korez 
consu. 
Korez 
reque: 
attem 
It was 
under 
opera 
were. 
Thi 
} : 


eneral 
work 
to the 


idents 
ration 
yn. the 
fFicers 
Msmit 
te the 


com- 
f the 
r the 
curity 
mbly 
and 
mit it 
the 
1951, 
1 the 
ed at 
iven, 
y the 
y the 
tings 
ig of 
or in 
the 
gard 
x the 
i.e., 
land 
es of 
ther 
facts 
ting 


TECHNIQUES OF MEDIATION AND CONCILIATION 
result of these negotiations armistice agreements were concluded between 
Israel and the four Arab States immediately concerned. 

We have already referred to the difficulties of the United Nations Palestine 
Commission in holding joint meetings with the parties at Lausanne and of the 
lack of success of the subsequent meetings held in Paris. 

The United Nations Temporary Commission on Korea was established by 
the General Assembly in November 1947. In reply to requests from the Soviet 
representative that it should consult with the representatives of the Korean 
people, the First Committee of the Assembly decided that such consultation 
should take place in Korea by the commission after its arrival on the scene. 
The Ukraine did not take up membership in the commission and the North 
Korean authorities refused to admit the commission to their territory or to 
consult with it. The commission attempted to establish contact with the North 
Korean authorities by sending letters by direct mail, by radio broadcasts and by 
requesting the Secretary-General to intervene with the Soviet Union. These 
attempts failed. Similar attempts by the second Korean commission also failed. 
It was not until the Neutral Nations Repatriation Commission was established 
under the terms of the Armistice Agreement that a commission was able to 
operate throughout the territory of Korea. The members of this commission 
were India, Sweden, Switzerland, Poland and Czechoslovakia. 

The India-Pakistan Commission was able to get into effective touch with the 
parties but was not able during its principal work to get the parties into joint 
meetings. Sir Owen Dixon, the first United Nations representative, appointed 
as successor to the commission, met with the parties separately and was able 
then to arrange for a meeting of the two Prime Ministers. Well along in the 
work of the second United Nations representative, Dr. Frank P. Graham, the 
parties again participated in joint meetings for settlement discussions. The 
first discussions took place at United Nations Headquarters in New York. On 
two subsequent occasions joint discussions were held in Geneva. 

It was perhaps the Good Offices Committee for Indonesia which was most 
successful in getting the parties into joint meeting early in the history of its 
work. After considerable initial difficulty, agreement was finally reached for 
joint meetings of the parties with the committee aboard the United States ship 
‘Renville’ anchored off the Indonesian coast. After several meetings on the 
ship agreement was secured to meet alternately, first in one capital and then 
the other. 

Perhaps it is notable that the mediatory efforts which have achieved the 
most success have been those in which it did prove possible to get the parties 
around a common table. The fact that it was possible to hold such meetings 
with the parties is probably a reflection of the general political context of the 
conflict or dispute. But it may also reflect to some degree the skill and wisdom 
with which the dispute was handled both by the subsidiary group and also 
earlier by the parent body. 


Building Confidence in the Subsidiary Group 


The way in which the dispute is handled by the parent organ and the manner in 
which the subsidiary group is composed have a major bearing upon the 
confidence of the parties in the smaller group’s operations. The Commission of 
Investigation on Greek Frontier Incidents enjoyed the confidence of the parties 
from the outset, largely because of the unanimity of the Security Council in 
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establishing the commission and the fact that it was composed of all the 
members of the Security Council. Albania, Bulgaria and Yugoslavia maintain. 
ed, however, that the action of the commission in establishing a sub-committee 
was beyond the competence of the commission itself. By the time the Special 
Committee on the Balkans was established by the General Assembly the cold 
war had penetrated so deeply into the issues being considered that the Soviet 
Union and the other Eastern European governments denounced the committee 
and refused to co-operate with it, even though the Soviet Union and Poland 
had been asked to take membership on it. 

One can only speculate as to what the attitude of the Soviet Union and the 
North Korean authorities would have been to the United Nations Temporary 
Commission on Korea if the North Koreans had been accorded a hearing at the 
meetings of the First Committee of the Assembly which preceded the establish- 
ment of the commission. In any case the commission was never able to gain the 
confidence of the North Koreans and such efforts as were made, in appointing 
the Indian representative as chairman, and in establishing informal contact 
with persons believed to be close to the North Korean Government, all failed 
to bring about any change. 

The establishment of the Good Offices Committee on Indonesia on a 
tripartite basis and the subsequent move to establish the India-Pakistan 
Commission on the same basis were, of course, efforts to build up the confidence 
of the parties in the commissions by virtue of the composition of the commissions 
themselves. Neither of these commissions, however, cut across the rapidly 
developing issues of the cold war. The approach by the Security Council in 
each case was from the beginning a conciliatory one and an attempt to find an 
approach to some compromise solution. Against this background it was 
perhaps somewhat easier for these two subsidiary groups to make their 
approaches to the parties in a manner which secured the co-operation of the 
latter. 


Investigation of the Facts 


The Commission of Investigation on Greek Frontier Incidents worked out 
a very thorough method of hearing witnesses in an attempt to discover the 
true facts of the situation. Seven investigation teams were organized. In the 
initial phase of its work the commission confined its hearings to the official 
representatives of parties. After this the commission began to hear represen- 
tatives of non-governmental organizations and private individuals. As the 
work of the commission developed, evidence, oral and written, submitted to 
the commission helped it to reduce the position of the parties to five principal 
issues around which investigation was made. 

While the Special Committee on the Balkans was faced from the beginning 
with the boycott of Albania, Bulgaria and Yugoslavia, it attempted to keep 
in touch with the attitude of these three governments. This was done through 
public reports, official statements and the receipt of communications from the 
three governments transmitted by the Secretary-General. The Greek Govern- 
ment submitted to the committee a large number of oral and written 
references, and observation groups established by the commission operated 
in Greece. 

Somewhat similar procedures were followed by the United Nations 
Temporary Commission on Korea in the face of boycott by the North Korean 
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authorities, and by the United Nations Palestine Commission in the light of 
the boycott by the Arab States. 


Alternative Solutions 


The terms of reference of the mediator, the acting mediator, the United Nations 
Commission on Indonesia and the India-Pakistan Commission, were all such 
as to make possible an initiative on the part of these subsidiary organs in 
making suggestions to the parties. There have been very few instances, however, 
in which subsidiary organs have been expressly forbidden to make suggestions 
for settlement. As has already been pointed out, it was intended that the Good 
Offices Commission on Indonesia should have only very limited authority 
in this respect but the Council did not interpose any major objection when 
the committee took a great deal of initiative. 


Use of Reserve Powers 


The way in which the subsidiary groups have used their political power and 
the way in which they have called up support from the parent organ, or from 
Member Governments operating through bilateral diplomatic channels, 
has varied greatly. 

Despite the fact that the Commission of Investigation on Greek Frontier 
Incidents was composed of all the members of the Security Council, the 
commission sought the support of the Security Council itself with regard to 
the demand of the Greek Government to suspend the death sentences of 
certain individuals condemned for political offences and also with regard to 
its competence in dealing with the boycott of the subsidiary group by Greece’s 
neighbours. 

The United Nations Special Committee on the Balkans was empowered 
to consult with the Interim Committee but also to recommend the holding of a 
special session of the General Assembly for further consideration of the question 
whether, in its opinion, such a course was necessary for the maintenance 
of international peace and security. Such a recommendation was not 
made. 

The Good Offices Committee on Indonesia operated with very little direct 
support from the Security Council but on the basis of considerable diplomatic 
support from the three governments constituting the committee. At the time 
of the Dutch police action in December 1948, however, the Security Council 
took vigorous action in support of the committee. This was then followed 
up by the reconstitution of the committee as the United Nations Commission 
on Indonesia with specific powers to recommend a form of settlement. 

Perhaps the closest relationship between subsidiary groups and the General 
Assembly and the Security Council was maintained in the Palestine question 
and in the more recent Suez and Hungarian conflicts. In the Palestine conflict 
there was a steady stream of requests from subsidiary groups for supporting 
action on the part of either the General Assembly or the Security Council. 
In the Suez crisis in 1956 and 1957 the General Assembly maintained the 
closest contact with the situation and passed a series of resolutions calling on 
the parties to cease fire and to withdraw, authorizing the Secretary-General 
to undertake action on its behalf, and calling for reports by specified dates. 
Similar action was taken in the Hungarian crisis until, early in January 1957, 
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the General Assembly established a special ad hoc committee for continued 
observation of developments in relation to Hungary. 


Concluding the Agreement 


The work of the United Nations Commission on Indonesia was concluded 
at The Hague Round Table Conference when a general settlement wa; 
reached between the Netherlands and Indonesian Governments. The work 
of the acting mediator for Palestine was concluded with the armistice 
negotiations held on the Island of Rhodes. These negotiations were conducted 
by the mediator separately with Israel and with each of her four Arab neigh. 
bours. While the military phase of the Korean conflict was brought to a close 
with the armistice negotiations conducted in Korea during 1951, the other 
major conflicts that have been before the Security Council or the General 
Assembly remain outstanding, have diminished in importance or, as in the 
case of the Greek frontier incidents, have disappeared from the scene owing 
to changed political circumstances. 


THE DEVELOPMENT OF MEDIATION AND CONCILIATION IN THE UNITED NATIONS 
SYSTEM 


There has been a general tendency during the past few years to conclude that 
the Security Council has lost most or all of its effectiveness and that the political 
future of the United Nations lies principally, if not entirely, with the General 
Assembly. While the Council has been greatly handicapped by the impact 
of the cold war, it is still able to perform an important function in the life 
of the developing world organization. Perhaps the marvel is that in a situation 
of such bi-polarity of power the Council has been able to operate with the 
degree of effectiveness which has characterized its work. 

With a total United Nations membership of 82 and the prospect of several 
additional new Members in the not too distant future, a membership of 11 for 
the Security Council is too small. There would appear to be good reasons for 
increasing the membership by two to provide for additional geographic 
representation. 

The maintenance of international peace and security continues to be 
dependent upon a measure of agreement between the United States and the 
Soviet Union. The Council remains one of the organs through which these two 
countries can find a modus vivendi in relation to political questions. But it also is an 
organ through which other States concerned can exercise a conciliating influence 
upon the cold war and upon other disputes which threaten to disrupt the peace. 

The General Assembly has proved to be a more effective body than many 
people thought would be possible with so large a membership. While the 
Assembly has moved the centre of political power toward the Asian and 
African group to a degree which has proved embarrassing to many of the 
Western European governments, such a shift only reflects the changing power 
situation in the world. The problem for the General Assembly in its residual 
responsibility for the maintenance of international peace and security is that 
of so organizing itself that it can deal more effectively with the general and 
specific problems which come before it without overburdening either its 
President or the Secretary-General. 
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Trend toward the Use of Individual Negotiators 


We have noted the trend in United Nations political activity toward the use 
of the President of the Security Council, the President of the General Assembly 
and the use of the Secretary-General. We have also noted the trend in the 
establishment of subsidiary groups toward the appointment of single 
negotiators. Such a development places a great responsibility on those 
individuals selected to represent the United Nations in the more detailed 
negotiations. It is apparent, however, that the flexibility achieved, and the 
more sensitive conduct of negotiations, justify the moves which have been 
made in this direction. The problem now before the United Nations is how 
to increase the number of experienced, trusted, and available persons. 


Relationship to Regional Organizations in the Peaceful Settlement of Disputes 


One way of relieving the United Nations of some of the difficult political 
business with which it has to deal would be a further development of peaceful 
settlement processes and procedures in regional organizations. The Organi- 
zation of American States has already operated with some effectiveness in the 
settlement of disputes which have arisen among its members. Perhaps some of 
the political load could be removed from the United Nations through the 
development of the pacific settlement features of other regional organizations. 
We have already suggested, however, that the great majority of disputes 
coming before the United Nations reach across regional lines. 


The Development of the Power to Recommend Terms of Settlement 


Through what means is the United Nations to gain the increased power it 
needs to deal with the conflicts which will continue to come before it? It would 
clearly be unwise at this point in its history for the United Nations to be given 
power to compel States to accept particular terms of settlement laid down by 
either the Security Council or the General Assembly. 

The United Nations was intended to have greater power for dealing with 
threats to the peace, and ways must be found for restoring some of this power 
to an organization which has been weakened by the ravages of the cold war. 
But the power to decide on terms of settlement is a power which, in the present 
state of the world, must to a large extent be left with the Member nations. 
The United Nations can and should only recommend. 

The problem is to find the ways of giving recommendations of the United 
Nations increased power and prestige. This is a question of the loyalty and 
co-operation of Member States, of the ways in which the United Nations can 
utilize its capacity for enlisting world public opinion and of the United Nations 
demonstrating, in an increasing number of situations, its capacity to deal 
with the disputes which come before it with wisdom and with imagination. 
To a large extent these are questions of leadership. With effective leadership 
the paths of peaceful settlement through the United Nations will be ever more 
deeply imprinted in the custom of our time. The alternatives to peaceful 
settlement appear ever more grim. 
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CONCILIATION AND MEDIATION 
IN COLLECTIVE INDUSTRIAL DISPUTES 


PauL DurAND 


INTRODUCTION 


Freedom of association was one of the basic freedoms won in the nineteenth 
century. By allowing the free employment of strikes and lock-outs, modem 
legal systems have equipped the organized forces of capital and labour with 
weapons of unusual efficacy for determining conditions of work. But they have 
not been able to disregard the consequences resulting from the outbreak of 
major industrial disputes. 

In the first place, strikes and lock-outs give rise to disturbances in economic 
life, by causing stoppages in production. National statistics provide no 
absolutely general view of the losses brought about by these disputes. The 
International Labour Office itself admitted that it had no data in regard to 
most Latin-American countries, Africa (except for the Union of South Africa), 
and several countries of Asia. 

On the basis of the most recent statistics (covering 28 States, most of them 
in North America and Western Europe), the number of workers involved in 
collective industrial disputes in 1949 can be put at 13,900,000. The figure 
was 10,600,000 in 1950, 9,800,000 in 1951, 10,400,000 in 1952, 13,500,000 
in 1953 and 7,500,000 in 1954. The number of working days lost in industrial 
disputes varied, during these years, between 45,400,000 (in 1954) and 
96,200,000 (in 1950).2 

These figures are high. They must, however, be interpreted. It was noted? 
that: ‘in 1954 work stoppages in the United States, where strikes and lock-outs 
are in general more important than in any other country, involved about 
1.5 million workers and caused 22 million man-days of idleness . . . However, 
in the same year, the total labour force in that country contributed at least 
12,000 million man-days of work, so that the number of days lost through 
disputes in the United States in 1954 represented only 0.2 per cent of all 
available working time.’ Thus, ‘it is only occasionally that the average shows 
more than 1 day lost per worker per year: in many countries the figures are 
of the order of magnitude of one or two hours of work lost per worker employed 
per year’. 

The positions alters however if we consider, not over-all statistics on a 
country’s economic activity as a whole, but the situation of a given branch 
of that activity. The scope and duration of some disputes can be fairly con- 
siderable, and may affect certain activities of fundamental importance to 
economic life. Strikes in coal-mines and docks or on the railways can create 
serious dislocation in economic life, both by causing stoppages in essential 


Note. The editor was unable to secure in time the original text of the references cited; certain quotations had 
therefore to be re-translated by the Secretariat of Unesco, For this reason the text printed may slightly 
diverge from the original. 

. ‘Les conflits du travail de 1937 4 1954’, International Labour Review, Vol. LX XII, No. 1, July 1955, p. 84 et se. 
(French text). For the earlier period, 1927-47: R. M. Woodbury, L’incidence des conflits du travail, eod. loc. 
Vol. LX, No. 5, Nov. 1949. 

2. Les conflits du travail de 1937 a 1954, loc. cit., p. 99. 
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industries and by affecting other sectors, such as the metallurgical or 
engineering industries. Disturbances resulting from difficulties in the supply of 
raw materials can also paralyse production or trade, without these secondary 
effects being reflected in statistics of collective industrial disputes. * 

Strikes and lock-outs, however, engender disorders not merely in economic 
life. They have considerable effects on the human plane. Workers are deprived 
of their wages while the dispute lasts, and they may undergo cruel hardships, 
the reward for which will come only with time, in the shape of such advantages 
as their action may have secured for them. 

Again, strikes and lock-outs raise serious problems on the political plane. 
They often give rise to penal offences, committed against persons or property. 
In present-day society, they often result in discord between the public 
authorities and the world of labour. By intervening in economic life, the State 
may be led to establish working conditions; the strikers’ claims are then directed 
less against the employer than against the State authorities. The State’s 
interests are even more directly involved when an economic activity is carried 
on by bodies corporate in public law, a situation which has often arisen from 
present-day policies of nationalization. And when lengthy disputes occur, 
and even attempts at a general strike, the disruption of the economy is so 
substantial and reacts to so great an extent on the working of the public 
services, that the very life of the State may be compromised. For a whole 
series of reasons, therefore, contemporary legal systems have been brought 
to organize procedures for the settlement of collective industrial disputes. 


The establishment of procedures for the settlement of collective industrial 
disputes presupposes a distinction between ‘collective’ disputes and ‘individual’ 
disputes regarding labour, as well as between the legal rules applied to their 
solution. 

This contrast between the two types of industrial dispute is found fairly 
generally in all legal systems, although some take no cognizance of it. 
Mr. Kahn-Freund has remarked that in Great Britain ‘it has probably never 
been possible to distinguish between true “group” disputes and disputes 
between individuals represented by their group’.? There are special procedures 
for settling a dispute where it involves at least two employees. Yet the distinc- 
tion between collective disputes and individual disputes is enshrined in 
comparative law. Fundamentally, the collective industrial dispute differs 
from the individual dispute in two respects. It presupposes in the first place 
the intervention of a group, which may be either a legally recognized group 
(such as a trade union)? or simply a de facto group consisting of an unorganized 
majority of employees. But this first feature does not suffice of itself, for in 
that case the distinction between individual disputes and collective disputes 
would depend exclusively on the initiative of the group. A second condition 
is required: the existence of a collective interest. The dispute will be a col- 
lective one if it involves a question of principle, the settlement of which affects 
the legal status of the different members of the group. It will also have this 


1. See the author’s Traité de droit du travail, Vol. III, Note 3, pp. 735-6. 

2, O. Kahn-Freund, ‘Intergroup Conflicts and their Settlement’, The British Journal of Sociology, Vol. V, No. 3, 
Sept. 1954, p. 208. 

3. Procedures for the settlement of collective disputes almost always involve the intervention of professional 
organizations, and under certain legal systems the prerogatives granted to these groups in the course of the 
procedure (particularly in Australia and New Zealand) have contributed to the development of employers’ 
‘and workers’ organizations. 
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character if a common interest is at stake, e.g., freedom of opinion, trade unio, 
freedom, representation of the staff in the enterprise, or recourse to strike 
action, even though the settlement of the dispute may affect the legal staty 
of only one employee. The dismissal of an employee on the ground of hi 
membership of a trade union can give rise to a collective dispute, becaus 
the attack on the ‘right to organize’ endangers a prerogative of workers as q 
whole. 

These considerations alone reveal the reasons for bringing collective labour 
disputes under a special legal system. If attention is concentrated on the 
parties, it will be found that the intervention of the group in the dispute 
discloses something seriously wrong in labour relations. If the second factor 
—the subject of the dispute—is considered, it will be noticed that the dispute 
is also a serious one, owing either to the number of legal relationships involved 
or to the importance of the fundamental freedoms of the working class, 

But the analysis will have to be carried further, and the need of a system 
for settling collective industrial disputes appears more evident once it is 
appreciated that collective disputes are not always of the same type. 


In most systems of law, a distinction is drawn between two types of collective 
labour dispute. The first type is identified with disputes of a ‘legal character’, 
and the second with ‘conflicts of interests’ (or possibly ‘economic’ disputes or 
‘regulation’ disputes). 

The disputes of a legal character are those involving the interpretation o 
application of legal rules, already formulated and applicable to labour 
relations—whether such rules are contained in laws or decrees, collective 
agreements, procedural rules of enterprises, or in individual labour contracts, 
These disputes involve rights defined by an already existing legal rule. Conflict; 
of interests, or economic disputes, relate to working conditions not laid down 
by already existing rules; they are often connected with the negotiation and 
the revision of clauses in collective agreements. They likewise include conflicts 
arising from some form of discretionary freedom allowed to the parties, such 
as the disciplinary powers of the head of the enterprise.* 

Thus understood, the distinction drawn between the different types o! 
collective dispute corresponds to a fundamental aspect of legal thought. It is 
found again, in international law, in the distinction between ‘justiciable’ 
disputes and ‘non-justiciable’ disputes. While, terminologically, it is 
characteristic of continental Europe, it is somewhat akin to the distinction 
drawn in the United States of America between ‘contractual’ and ‘terminal 
disputes—that is, between disputes provoked by the application of collective 
agreements in force and disputes arising when a collective agreement, upon 
expiry, is renewed. It should, however, be noted that in the United States 
considerable importance is attached to collective agreements in the organi- 
zation of labour relations, whereas in Europe the notion ‘disputes of a legal 
character’ implies greater involvement of the laws and of the acts of the 
competent public authorities. 


The distinction between disputes of a legal character and conflicts of interests 
is applied by national legal systems in different ways. 


1. H. Dorfman, in his study on the Norwegian system (Labor Relations in Norway, 1957), expresses it as follows: 
‘Conflicts of rights are disagreements over what is law, conflicts of interest are disputes over what should be 
the law.’ 
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It can be used for the purpose of deciding which is the body competent to 
settle the dispute. Some legal systems refuse competence to the ordinary 
courts to hear and determine collective disputes, whether these be disputes 
of a legal character or conflicts of interests. That is the case in Belgium, Chile, 
France, Spain and most of the Swiss cantons. The labour tribunals take 
cognizance only of individual labour disputes. 

Certain other countries, however, distinguish between conflicts of interests 
‘which must be brought before special bodies) and disputes of a legal character 
which come within the jurisdiction of the labour tribunals), without 
distinguishing between individual disputes and collective disputes. Such is 
the case in Germany, where collective disputes are brought before the ordinary 
labour tribunals. In the Scandinavian countries, collective disputes of a legal 
character are submitted for settlement to special courts, provided that these 
disputes are concerned with the application of a collective labour agreement. 


This principle is followed in Denmark, Norway and Sweden. Thus, in Sweden, 
the law of 22 June 1928 entrusts the settlement of all disputes of a legal 
haracter to the Central Labour Tribunal; it authorizes this Tribunal to 
ettle all disputes ‘regarding the validity, content or interpretation of a col- 
ective agreement, as well as all disputes as to whether certain acts are contrary 
o the clauses of a collective agreement or to the provisions of the law on 
ollective agreements’. On the other hand, disputes concerned with the 
application of laws and decrees of the public authorities are brought before 
the ordinary courts instituted for the settlement of individual labour disputes. 

Finally, in some countries, labour tribunals have a general competence, as 
regards both individual disputes and collective disputes, and at the same 
time make no distinction between disputes of a legal character and conflicts 
of interest. Such is the case in Mexico and Portugal. The same is true of 
Great Britain; there, the distinction between conflicts of interest and disputes 
of a legal character is purely academic, and the underlying reason for its 
factual absence in made clear by the spirit of British law in regard to the 
settlement of labour disputes. 


Generally speaking, whatever the solution adopted for determining the 
competent body, different rules are applied for the settlement of disputes of 
a legal character on the one hand and conflicts of interests on the other. A 
dispute of a legal character can and must be settled simply, by application of 
the legal rule relevant to it. The authority called upon to settle this type of 
dispute fulfils the same function as in the settlement of individual labour 
disputes: it states the law, that is, it applies or interprets an already existing 
legal rule. And it is easy to understand why different institutions have been 
set up for dealing with the two types of conflict. While the settlement of 
disputes of a legal character merely involves questions of law, for the answering 
of which some at least of the judges should possess legal training, that of 
conflicts of interests may well profit from the experience of economists, techni- 
cians or members of the professions. This explains why, under a number of 
systems, the settlement of individual labour disputes and that of collective 
disputes of a legal character are entrusted to the same courts; in both cases 
the court exercises the same jurisdictional functions. This cannot be done in 
the case of conflicts of interests, since here what is at issue is the formulating 
of a new rule of law or the amending of the existing one. If the settlement 
involves a judgement, the competent authority cannot resolve the conflict 
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by applying a legal rule which, ex hypothesi, is faulty or does not yet exis, 


It must act as legislators or trade unions would act when evolving a collectiy: § P° 


labour agreement. It fulfils a legislative function in jurisdictional form. The 
general rule is that conflicts of interests should be settled through ‘adherence 
to equity’. 

In Great Britain, however, the law refrains from adopting this distinction 


mediatie 
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mediat 
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between disputes of a legal character and conflicts of interest. This attitude 
can be fully understood only if the special features of labour law in this country 
are borne in mind; the organization of collective labour relations is the result, 
not of the legislator’s action, but of autonomous regulations evolved by groups, 
The whole British system of collective agreements is based upon the principk 
of mutual consent. Agreements between the groups are binding only insofar 
as they are accepted by the members of the signatory organizations. This 
acceptance is purely voluntary; it results from the awareness of a moral 
obligation. Mr. Kahn-Freund, in this respect, summed up perfectly the spirit 
of English law when he pointed out that: ‘no hard-and-fast distinction js 
drawn between legal disputes and conflicts of interests in a system where 
respect for the laws is ensured not by legal sanctions but by purely social 
sanctions—i.e., where the interpretation, as well as the application and 
sanction, of collective rules remains bound up with the autonomy of groups. 
Not only does the law refrain from becoming involved in collective agreements 
and in observance of these agreements, but, partly by reason of the structure 
of the law and the courts and partly in consequence of the traditional attitude 
of the working class and the trade unions towards the law, the courts are only 
rarely called upon to define rights based on a labour contract and to approve 
them.’ 


The approbation and interpretation of collective agreements and of the 


rights established by them are matters largely handed over to professional 


bodies (conciliation bureaux and arbitration committees) which are set up} 


by mutual accord and are precisely the organs entrusted with the preparing 


of new standards. ‘In these circumstances it is not surprising that, in the! 


minds of non-lawyers who are members of these bodies, the two types of 
dispute, though theoretically distinct, are fused into one, and that the persons 
concerned fail to distinguish their functions of interpreting and of creating 
law.”} 


The notion of the collective labour dispute and the distinction between disputes 
of a legal character and conflicts of interest having thus been defined, what 
technical procedures can be set in motion for the settlement of these disputes’ 

One basic classification is possible, according to whether the settlement of 
the dispute ultimately depends on agreement between the parties or whether 


it is entrusted to a third party. In the former case, the object of the settlement f° ‘ 
procedure is simply to help the parties find the basis for agreement and J. 


conclude a collective labour agreement. This is the conciliation procedure. 
In the latter case, the procedure is that of arbitration; it results in an award 
which may have the authority of a judicial ruling, i.e., be binding and even, 
on occasion, enforceable. 

The contrast between conciliation and compulsory arbitration is, however, 
attenuated by intermediate forms of settlement. Of these, the first is that of 


x1. O. Kahn Freund, op. cit., pp. 206-7. 
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et exis: pmediation or inquiry. While conciliation is confined to bringing the parties’ 
sLlective § points of view closer together and suggesting a field for agreement,! the 
m. The }mediation or inquiry procedure assigns an active role to the institution called 
upon to assist in the settlement of the dispute.* That institution proceeds to 
carry out a large-scale investigation; it may assemble all the information 
tinction relevant to its task, and engage in such hearings as it may consider necessary. 
attitude FAt the end of this procedure, it draws up recommendations containing a 
proposal for the settlement of the dispute. These recommendations only 
become binding if the parties agree to comply with them. In this respect, 
the procedure is akin to conciliation. But, as in arbitration, the plan for the 
settlement of the dispute is the work of a third party. It may even be, and in 
fact it often happens, that publicity is given to the recommendation, so that 
ublic opinion may be encouraged to take up a position in the dispute and 
ring pressure to bear on the party which refuses to comply with the recom- 
nendation. This leads to the recommendation receiving an approbation 
hich is sociological, not legal. In a democratic society, pressure of opinion 
may be substantial, and the experience of British labour law shows that this 
ype of approbation may be just as effective as a strictly legal constraint. 
Whereas the conciliation procedure can thus be arranged under forms which 
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groups, jppproximate it to arbitration, the arbitral award may have no binding force 
ement #pt all: the parties are free to conform, or not to conform, to the arbitrator’s 


ward. Viewed in this light, the arbitral award does not differ fundamentally 
rom a simple recommendation, and the similarity is heightened when recourse 
s had to the same processes of publicity and psychological constraint to obtain 
compliance with the award. Optional arbitration retains no more than the 
srocedural forms of arbitration technique, which are generally stricter than 
those of mediation or inquiry. 
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As the institution of optional arbitration shows, the techniques for the 
settlement of collective disputes assume their full meaning only when considered 
in relation to the spirit in which these procedures are organized. Contemporary 
systems of law differ on this point, some giving an optional and some a com- 
ulsory character to the settlement of collective labour disputes. 

The difference becomes clear at the moment when the procedure opens. 
hen the procedure is optional, the parties are free to adopt or not to adopt it. 
hey can, in particular, start a strike or a lock-out without being liable to any 
isputes penalty. On the other hand, settlement of collective disputes may be com- 
, what ppulsory, the obligation imposed on the parties varying, possibly, in strictness. 
putes? The obligation to submit a dispute to a settlement procedure may be devoid 
rent of fof legal sanctions and present itself as an invitation, the matter being left to 


hether 


lement 9: ‘Serving only as a kind of friendly master of ies’, ding to E. L. Warren’s phrase in The Settlemeni 
of Labor-Management Disputes, 1951, Pp. 13- 

at and f. In the United States of America, the Federal Mediation Service considers that a precise distinction between 
-edure. mediation and conciliation—on which experts do not agree—is of no importance, since in practice there is no 
award strict line of demarcation between the two. 

Certainly the distinction between conciliation and mediation is of little interest when these functions are 
| even, entrusted to the same service. But the two procedures represent different tasks, and their organization does 
not raise the same problems. The distinction has been made not only by French writers in regard to the American 
system (see the report of the French Productivity Mission, mentioned above, p. 34, col. 2) but also by American 
weve, writers: G. W. Taylor, Government Regulations of Industrial Relations, 1948, p. 102; W. Galenson, The Darish 
that of System of Labor Relations, 1952, p. 110; Fr. Kellor, American Arbitration, 1948, p. 84. An extremely good classi- 
fication, showing the graduation from conciliation to mediation, to optional arbitration, to the fact-finding 
procedure, and to compulsory arbitration has been excellently made by E. L. Warren in The Settlement of Labor- 
Management Disputes, 1951. 
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the conscience of the parties. Such is the case under the French law ¢ 
11 February 1950, which states that ‘all collective labour disputes shall com. 
pulsorily and immediately be the subject of conciliation procedures’. Ny 
penalty is attached to violation of this obligation. The compulsory characte; 
of the procedure is more marked where the party incurs penalties if it refuse 
to appear before the body called upon to assist in the settlement of the dispute, 
The French law of 26 July 1957 substantially amended, in this respect, the 
original provisions regarding conciliation, by imposing a fine of 18,000 to 
36,000 francs (and of 36,000 to 72,000 francs in case of repetition of the offence) 
on a party duly summoned that, without justifiable reason, fails to appear 
before the conciliation commission. But, even since the passing of this lay, 
strikes and lock-outs which occur without the conciliation procedure firs 
having been observed are not illegal in character. 

It is possible to go further and to stamp non-observance of the peaceful 
settlement procedure as an offence. Such was the case in French law prior to 
the outbreak of the last war (1939); the law prescribed that all collective 
labour disputes were to be submitted to conciliation and arbitration before 
any strike or lock-out. Violation of this obligation was not subject to penalty, 
But the strike, or the lock-out, took on an illegal character. It constituted an 
offence, such as to engage the responsibility of the trade union deciding to 
call the strike, as well as that of the strikers. Moreover, French law allowed 
the employer to take disciplinary measures (subject to supervision by the 
courts of arbitration) against the offending employees. Refusal to submit 


the dispute to conciliation was, in any case, ineffective; by reason of thelfi 


compulsory nature of the arbitration, the check to the conciliation procedure 


ipso jure led to the arbitration procedure in respect of the collective dispute, fri 


Finally, systems of law directed against any joint stoppage of work impose 


a very strict obligation to submit the dispute to a procedure for peaceful 


settlement, and prescribe penalties for the violation of that obligation. 


The problem of the compulsory or, alternatively, optional nature of the 
settlement of collective disputes can arise at the conclusion of the procedure, 
The conciliation agreement or the arbitrator’s award can, in fact, be mandatory 
for the parties or, on the other hand, may put them under no legal obligation, 
Is it, moreover, necessary to add that the nature of the act which settles the 
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dispute is completely independent of the nature (compulsory or optional) 
of the recourse to the conciliation or arbitration procedure? Under some 
systems, the parties are bound to submit their dispute to arbitration; under 
others, a procedure may be optional and depend on the free will of the parties, 
while conciliation agreements or arbitral awards will be binding, because the 
parties have submitted themselves to this procedure. Finally, where settlement 
of the dispute is not compulsory, the strike or lock-out, prohibited during 
the course of the proceedings, may again become legitimate. 


If, in conclusion of this analysis, the various factors involved in the settlement 
of collective labour disputes are put together—the notions of individual 
disputes and collective disputes, the distinction between conflicts of interest 
and disputes of a legal character, the various technical processes used for the 
settlement of disputes (conciliation, mediation or inquiry procedure, 
arbitration), the compulsory or optional nature of recourse to these procedures, 
the obligation or the freedom to conform to the act settling the dispute—it 
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yill be seen how very varied the legal systems applied to the settlement of 
hese disputes are. The law on the settlement of collective labour disputes 
is, together with that on collective agreements (with which it is often closely 
inked), that part of the law on collective labour relations in which 
-ontemporary legal systems reveal the greatest divergencies, and this fact has 
important repercussions on the international plane. One general tendency, 
however, emerges: a turning away from the most rigorous forms of settling 
ollective disputes, i.e., from the imposition on the parties of the obligation 
to submit their dispute to arbitration and thereafter to conform to the 
arbitrator’s award. There are deep-seated reasons for this tendency. 
Compulsory arbitration dispossesses professional circles of their freedom 
themselves to determine working conditions. This infringement of the autonomy 
f groups is all the more strongly resented in that the trade unions cannot 
onsider arbitration as being entirely independent of the State: the members 
of arbitration courts are often nominated by the Government; a court of 
rllectivefhighest instance is called upon to unify arbitration ‘case-law’; the decisions 
| beforefbf the arbitrators are enveloped in rules reflecting existing legislation, and 
enalty, fare sometimes influenced by government directives. Employers fear that they 
ited anfimay have to reveal professional secrets, justify their actions, or to submit to 
ding tofdecisions which may compromise their authority or disturb the economic 
allowed @life of their business. Aversion is felt even more strongly among the workers. 
by thefCompulsory arbitration proceedings involve inevitable limitations on the 
submitfright to strike. Workers’ organizations do not know what they can expect 
of theffrom arbitration, but they know what they lose from not striking. When they 
ocedureffare in a strong position, arbitration may be less advantageous for them than a 
lispute trike; in any case, it exposes the parties to the possible incompetence or 
imposefpartiality of the arbitrator. Workers’ organizations are particularly sensitive 
eacefulfon this point when political power is not in the hands of workers’ parties. 

yn. This is the attitude of industry in Great Britain and the United States, and 
t will be seen later on that in the latter country hostility to compulsory 
of thefarbitration has even extended to the simple institution of inquiry proceedings 
cedure.fresulting in recommendations. But it is also to be found in the countries of 
\datoryfcontinental Europe, where State intervention in the organization of labour 
gation,firelations is much more extensive. Compulsory arbitration is resorted to mainly 
‘les thefin countries where institutions are based on the ‘corporative’ principle, in 
tional) countries hostile to any form of class struggle, and in States where the economy 
r someflis wholly or partly planned, because there the fixing of wages and working 
underficonditions is a matter for decision by the public authorities; it is also practised 
arties,fin times of crisis, especially in wartime, by reason of the controls which a war 
use thefleconomy entails.! 

lement§ Conciliation and mediation, on the other hand, have the advantage of 
duringfleaving the parties free to establish their own working relations. They are an 
extension of collective bargaining and confirm, even in the presence of a 
dispute, the need for free agreement between the unions and associations 
lementconcerned. For this reason American writers concede to them the merit of 
vidualf‘maximizing collective bargaining’.? 

nterest 
for the 
edure, 1. It is not intended to proceed here to a classification of all systems of compulsory arbitration throughout the 
dures, world; but the marked originality of those which have been set up i. Australia, Canada and New Zealand, for 


ite—it instance, has not been overlooked. 
2. E. Chalmers’ expression. 
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The present study will leave compulsory arbitration aside and concentrat 
simply on the vast nexus of conciliation, mediation or inquiry procedure 
(and, possibly, optional arbitration, which it is often impossible to distinguish 
clearly from mediation). The first part will deal with the institutions responsible 
for settling collective labour disputes, and the second part will consist of ay 
analysis of the problems raised by the procedure for settling disputes. 


INSTITUTIONS RESPONSIBLE FOR SETTLING COLLECTIVE 
LABOUR DISPUTES 


CONSENSUAL PROCEDURES 


In all legal systems, pride of place is given, in the settlement of collective 
disputes, to those institutions set up by the parties themselves. In practice, 
this means bodies for voluntary conciliation. This solution is natural in States 
where conciliation procedures have an entirely optional character; the public 
authorities then hand over complete freedom to the parties. But it is also a 
natural solution under legal systems which make recourse to conciliation 
compulsory. As one might expect, the parties will seek a settlement of « 
dispute more readily before a body which they have themselves set up and o/ 
which they themselves have determined the working rules. This is a universal 
tendency. The director of the Federal Mediation and Conciliation Service 
in the United States stated some years ago: ‘This service exists to facilitate 
and encourage the settlement of labour disputes by collective negotiation; 
employers and trade unions are therefore urged to solve industrial differences 
themselves, with the assistance of such voluntary organizations or institutions 
as they can set up without the service’s aid.”! In France, the law of 11 February 
1950 compelled the most representative trade union organizations to insert, 
in collective agreements, a clause regarding the settlement of collective labour 
disputes by conciliation; and by the recent law of 26 July 1957, this obligation 
was extended to all collective agreements, whatever the competence of the 
signatory organizations. Thus Article 6 of the law of 1950, in its new form. 
stipulates that ‘collective agreements shall contain provisions regarding the 
contractual conciliation procedures by which collective labour disputes likely 
to arise with employers bound by the agreement are settled, whether they 
originate in the application, the revision or the renewal of the agreement’. 
The choice of consensual procedures for the settlement of disputes in preference 
to legal procedures is particularly marked in Great Britain. The rule is, in 
fact, stated in three laws; the Conciliation Act of 1896, the Industrial Courts 
Act of 1919 and the Industrial Disputes Order of 1950. According to one of the 
leading specialists in English labour law: ‘this rule means in practice that 
conciliation by officers appointed under the statute should only be attempted 
if the conciliation or negotiation arrangements of the industry have failed 
to achieve results. It also means that where arbitration boards have been set 
_up by collective agreements . . . statutory arbitration agencies wiil not be 
invoked unless and until it has become clear that the autonomous machinery 


1. United States Department of Labor, Labor Press Service (week of 6 October 1957). 
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does not work. . . . The Minister of Labour must not refer any dispute 
to the Industrial Disputes Tribunal if he is of opinion that there is suitable 
machinery of negotiation or arbitration for the settlement of that dispute 
and that all practicable means for reaching a settlement through that 
machinery have not been exhausted. Moreover, if the dispute has been the 
subject of an agreement, decision or award arrived at through such machinery, 
this is a “final settlement of that dispute’, i.e., the Industrial Disputes Tribunal 
cannot in any circumstances be used as a sort of court of appeal against an 
autonomous settlement. Statutory machinery for the settlement of disputes 
is always subsidiary, always only a “second best”’, and intended to do no more 
than fill the gaps left by autonomous negotiation and arbitration. Thus a 
collective agreement or autonomous arbitration award which produces no 
“legal” effect and which in the eye of the law is a bare “nothing” is a bar to 
the activities of statutory bodies and to the exercise of legal compulsion.” 

This unanimity in the attitudes of legal systems has had important results 
on the international plane. The report of the International Labour Office, 
submitted to the thirty-first session of the International Labour Conference 
(San Francisco, 1948), could safely say that, despite the diversity of systems 
for settling collective disputes throughout the world, ‘as regards voluntary 
conciliation and arbitration . . . it appears possible to achieve the necessary 
minimum of agreement, since this method is accepted, at least as a first stage, 
even by the countries, which require recourse to compulsory arbitration as the 
final stage’.2 This remark is in fact reflected in the recommendation adopted 
by the International Labour Conference. 

What techniques are followed in consensual conciliation procedures? 
Here it would be difficult to undertake a lengthy analysis of the subject; 
these consensual settlements are, in fact, scattered throughout a large number 
of collective conventions. But it is at least possible to analyse a certain number 
of outstanding agreements. 


The most striking example of a country where consensual procedures lead to 
a settlement of labour disputes is undoubtedly that of Sweden. Following on 
the establishment, in 1898, of the Swedish General Confederation of Labour 
(for the workers), a Swedish Union of Employers was constituted in- 1902; 
it combined associations in private industry and, to a certain extent, those in 
crafts, trade and transport. The desire for peace in the labour market 
occasioned the conclusion, in 1938, of an agreement, called the Saltsjébaden 
Agreement after the suburb of Stockholm where it was signed. It constitutes 
the basic agreement for labour relations in Sweden. It was followed by the 
conclusion of other agreements, e.g., in 1946 on works committees, and 
in 1948 on labour surveys. There are numerous systems of conciliation; an 
outline of three procedures to be adopted follows.* 

First of all, generally speaking, no legal dispute regarding working 
conditions can give rise to an action before the Labour Tribunal or before 
an arbitrator, nor can it lead to collective measures for the stoppage of work, 
unless negotiation proceedings have already been opened (Articles 7 and 8 of 


1, O. Kahn-Freund, in Allan Flanders and H. G. Clegg, The System of Industrial Relations in Great Britain, 1954, 
pp. 88-9. 

2. International Labour Office, Industrial Relations, Report VIII (1), 1948, p. 123. 

3. In addition to the books and articles mentioned in the general bibliography, the text of the conventions referred 
to should be consulted. 
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the basic agreement). The negotiations must first be held at the place of work, 
between the parties directly concerned, assisted by their local unions. In 
the event of the local negotiations breaking down, the party wishing to continue 
seeking a settlement of the dispute can ask to have it discussed by the trade 
unions; proceedings known as ‘central negotiations’ then open. Only if these 
latter negotiations fail can recourse be had to the Labour Courts. The 
procedure is characterized, therefore, by the institution of two stages of 
conciliation. Article 3 of the basic agreement does however provide that, by 
reason of the nature of the dispute or other special circumstances, the union 
concerned may ask for negotiations to be undertaken directly in the form 
of central negotiations. 

A second procedure is provided for other disputes—those occasioned by 
the termination of an employee’s engagement or by his summary dismissal, 
and those which are likely to compromise the working of public utility services, 
The dispute can then be brought before the Labour Market Commission, 
This is a ‘round-table’ commission composed of six delegates and six deputy 
members, three delegates and three deputy members being appointed by each 
of the contracting parties. Where the dispute relates to the termination of a 
work contract or to a dismissal, a representative of each trade union concerned 
is also present. If this were all, therefore, the procedure would consist merely 
of a single-stage type of conciliation, effected on the national plane and 
involving the two major confederations, those of employers and workers 
respectively. 

But the Labour Market Commission cannot be resorted to immediately, 
When the subject of the dispute is the termination of a work contract or a 
dismissal, the employer must give notice to the representative of the trade 
union at the place of work at least 14 days before adopting the measure 
proposed (Article 2, Chapter III of the basic agreement). If the trade union 
representative so requests, the employer must reach agreement with him as to 
that measure. The same arrangements are applicable if the employer who has 
terminated employees’ engagements or dismissed them intends to re-engage, 
within four months, workers belonging to the same category. Moreover, under 
a rider to the memorandum attached to Article 4 of the same chapter, the 
trade union concerned may ask that legal disputes regarding termination 
notices or dismissals be examined jointly by the Confederation of Labour and 
the Union of Employers, before being submitted to the Labour Market 
Commission. 

Similarly, where disputes affect public utility services, Article 1 of Chapter V 
of the basic agreement provides that, in order to avoid such disputes so far as 
possible, the Union of Employers and the Confederation of Labour shall at 
once examine all disputes if one or other of these associations, a government 
department, or any other relevant body shall have intervened in order to 
safeguard the public interest threatened. Only subsequently will the Labour 
Market Commission discuss measures with a view to forestalling, limiting or 
settling such working disputes. 

The last procedure is that instituted by the 1948 agreement in regard to 
work surveys. It is a recognized fact that measures designed to rationalize 
and increase productivity are likely to disturb labour relations, by reason of the 
anxiety which they arouse among the workers as to the volume of work 
required, the amount of remuneration, or the fear of unemployment. For this 
reason co-operation between employers and workers appears particularly 
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desirable. The terms of reference of the 1948 agreement insist on the need for 
utilizing, first of all, the resources of local co-operation. This should, 
preferably, take the form of discussions between the employer and the local 
organization of the workers concerned (workshop committee or similar 
group). Questions of principle regarding the organization and the practice 
of work surveys may, moreover, be submitted to the works committees set 
up by an agreement of 20 August 1946. But independently of these efforts to 
settle the dispute by direct contacts between the parties within the firm, the 
agreement provides that the professional federations which have adopted it 
shall each form a work survey committee. Each committee consists of four 
members, each party appointing two. Its task is to encourage local co- 
operation between employers and workers on questions relating to work 
surveys, and to hear any cases of litigation which may arise. The estab- 
lishment of these committees does not, moreover, limit the parties’ right to ask 
for negotiations between the central federations with a view to settling disputes. 
If such negotiations are requested, the dispute cannot be brought before the 
committee against the will of the other side before negotiations between the 
central federations have ended. 


Great Britain provides a second example of a systematic use of consensual 
procedure, for the settlement of collective labour disputes. Round-table 
commissions were established in this country at the end of the nineteenth 
century, with a view to concluding collective agreements or settling disputes. 
They were set up in certain major branches of economic activity, namely 
the coal-mining, iron and steel, engineering, cotton-spinning and footwear 
industries. But these commissions were only intermittent in their activity, 
except for those established in a few industries such as the iron and steel 
industries. 

Round-table commissions developed further after the end of the 1914-18 
war, under the inspiration of the Whitley Report. The Whitley Commission, 
it will be remembered, was responsible for submitting suggestions with a view 
to a permanent improvement in the relations between employers and workers, 
and for recommending all suitable measures for changing industrial relations 
and improving future conditions of the workers. In particular it proposed 
the constitution of a National Joint Committee, representing all the employers 
and workers’ institutions in industry; district councils, on the regional level; 
and works committees, in each firm. 

This plan was not rigorously applied. The former bodies for negotiation 
and conciliation, set up before the war in certain branches of business, 
continued for the most part to function, with extended powers. The various 
branches of enterprise took their inspiration, however, more or less from the 
conclusions of the Whitley Commission. The round-table commissions vary 
considerably, according to the nature of the enterprise and the region. But 
it is the rule that Joint Industrial Councils have, among their functions, that 
of settling labour disputes. This task is even specified in the model statutes 
drawn up by the Ministry of Labour.! These statutes are not, of course, 
binding on business enterprises, and the ministry states that employers and 
workers in each industry should themselves define the powers of each industrial 
council. Nonetheless, the model statutes specify that the purpose of the 


1. Ministry of Labour and National Service, Industrial Relations Handbook, p. 235, final remark. 


ve 
work, 
ns. In 
: 
ntinue 
trade 
f these 
ges of 
at, by 
union 
> form 
re Pe 
4 
© 
555 


INTERNATIONAL SOCIAL SCIENCE BULLETIN 


round-table commissions is ‘the examination of existing procedure for the 
settlement of disputes between different parts and sections of industry, and the 
institution of procedures designed to that end, where none such already exists, 
with a view to ensuring that disputes are settled speedily’. 

The statutes of certain round-table commissions indicate how conciliation 
institutions are organized in practice. In the building industry, the collective 
agreement of 1952 specifies that labour disputes are governed by a special 
agreement concluded in 1927. The procedure is organized in several success. 
ive stages: first, before the local conference of the representatives of the organi- 
zations concerned; then, before the Disputes Commission appointed by the 
regional round-table conferences; subsequently, before the Disputes Commis. 
sion appointed by the National Council of Employers and Workers; and 
finally before the Round-Table Commission of National Executive Committees 
of the parties to the agreement. In the cotton industry, an agreement 
concluded in 1913 provides for a somewhat similar procedure. A dispute 
which it has been impossible to settle directly between the employer and his 
employees must at once be brought before a local round-table conference of 
trade union representatives. If no settlement is reached, the matter is referred 
to a commission of representatives of national organizations of the branch of 
activity in which the dispute has risen. If agreement still cannot be reached 
between the parties, the dispute is submitted to the general confederations 
set up in the textile industry. Under the original framework of the agreement, 
each party then recovered its entire freedom of action, if conciliation had 
proved ineffective. But an agreement concluded in 1932 established a final 
step in conciliation, by instituting a conciliation committee. This committee 
consists of representatives of the two organizations (of employers and workers) 
and of two independent members, one nominated by each party. It meets 
under the chairmanship of an independent person, nominated by the parties 
in mutual agreement or by the Ministry of Labour for a fixed period of time. 

In the footwear industry, local conciliation committees must be set up at 
local level. They hear disputes which have not been able to be solved 
amicably at the outset between employers and their staff, and subsequently 
by their representatives. In the event of the conciliation procedure failing, 
the dispute is submitted to two independent arbitrators, and if their arbitration 
fails it is brought before a super-arbitrator appointed by them or nominated 
by the Minister of Labour. 


The organization of consensual procedures for the settlement of collective 
disputes in France reflects a somewhat different outlook. There are in fact 
no purely optional procedures, as the public authorities oblige the trade union 
organizations to insert in their collective agreements a clause providing for 
the settling of collective labour disputes by conciliation. The professional 
organizations are thus bound by a contractual obligation. Subject to this 
special characteristic, however, conciliation procedure is not materially 
different from a purely optional procedure. 

The freedom left to the parties entails a fair measure of diversity in the 
organization of conciliation. Generally speaking, the conciliation commissions 
are professional and paritarian in character; they consist of representatives 
of the signatory organizations. This is the case with the national collective 


1 Op. cit., p. 236, item 4. 


556 


agreen 
comm: 
of the 
railwa 
metall 
set up. 
to sett] 
issubn 
and fit 
industi 
nation 
disput 
sions § 
solved. 
of a 

origin 
on the 
submit 
persist 
thus ir 
author 
of the 
princi] 
absolu 
or else 
ment, 
settle 
for ret 
rules 
it is di 
failirig 


In Ger 
of Lay 
This | 
collect 
Thus, 
Associ 
on the 
other, 
the cc 
where 


While 
these 

differe 
ments- 
zation 


t. Option 
Palati 


2 
4 
May 
Pea 
et 
| 
4 
| 
4 | 
x 


for the 
ind the 


exists, 


iliation 
lective 
special 
UCcess- 
rgani- 
by the 
mmis- 
3; and 
nittees 
ement 
lispute 
nd his 
nce of 
ferred 
nch of 
‘ached 
ations 
‘ment, 
n had 
| final 
mittee 
rkers) 
meets 
arties 
time. 
up at 
olved 
ently 
iling, 
‘ation 
nated 


*ctive 
fact 
inion 
g for 
ional 

this 
rially 


the 
sions 
tives 
ctive 


TECHNIQUES OF MEDIATION AND CONCILIATION 


agreements of the banks and the textile industry. Sometimes, however, the 
commissions are presided over by a civil servant, generally a representative 
of the Ministry of Labour; this is provided for in the agreements for the 
railway administration, road transport, the cement industry and the Moselle 
metallurgical industry. Often, many successive bodies for conciliation are 
set up. Thus, in the collective agreement for the textile industry, an attempt 
to settle a dispute must first be made within the firm; if this fails, the dispute 
issubmitted to a local conciliation commission, than to a regional commission, 
and finally to a conciliation commission set up in that branch of the textile 
industry concerned in the dispute. A similar principle is adopted in the 
national collective agreement for the banks. An attempt to settle a collective 
dispute must first be made within the enterprise. After that, regional commis- 
sions set to work as conciliation bodies for disputes which have not been 
solved. The final stage of the procedure is represented by the intervention 
of a national commission. The banks’ agreement has, however, certain 
original features. On the one hand, in the event of the attempt at conciliation 
on the regional level failing, the agreement provides for the matter to be 
submitted to the labour inspectorate for its opinion, and only if disagreement 
persists is the dispute brought before the national commission. The procedure 
thus involves the intervention, in a new form, of a representative of the public 
authorities. On the other hand, the national commission may, at any stage 
of the proceedings, draw attention to difficulties which raise questions of 
principle. The institution of successive stages of conciliation is not, however, 
absolutely general ; some agreements provide for only one stage of conciliation, 
or else subject the competence of the second-stage conciliation body to agree- 
ment, by the members of the conciliation commission, that this fresh effort to 
settle the dispute is desirable. Finally, certain collective agreements provide 
for recourse to statutory procedures, either because it is not desired that 
rules of procedure shall be laid down in the agreements themselves, or because 
it is desired to make some provision in the event of procedure by agreement 
failirig. 


In Germany, the system for settling collective disputes is based on the provisions 
of Law No. 35 of 20 August 1946, promulgated by the Control Council. 
This law authorizes the setting up, by contract and particularly through 
collective labour agreements, of procedures for settling collective disputes.’ 
Thus, on 7 September 1954, the German Confederation of Employers’ 
Associations concluded with the German Confederation of Trade Unions, 
on the one hand, and with the German Federation of Employees on the 
other, agreements recommending the affiliated organizations to insert, in 
the collective agreements, clauses regarding optional conciliation in cases 
where collective negotiations broke down. 


While a certain care must be exercised in forming a general judgement on 
these procedures—by reason of the differences which may exist between 
different national systems, and of the great diversity of the collective agree- 
ments—it seems nevertheless that certain remarks can be made. The organi- 
zations signatory to collective agreements are fairly favourable to the institution 


t. Optional conciliation procedures have also been organized under the legal systems of the Lander of Rhineland— 
Palatinate, Baden and West Berlin. 
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of successive stages of conciliation, subject to an attempt at conciliation withiy 
the enterprise itself, if the dispute affects the workers of that enterprise, 
Conciliation is entrusted to the organizations signatory to the collective 
agreement, which is a natural solution where the dispute is bound up with 
the application of that agreement. Finally—at least in French practice, 
where the intervention of the public authorities in the organization of labour 
relationships is customary—it is not unusual to see civil servants taking part 
in attempts at conciliation, as chairmen of the Conciliation Commissions, 
or giving an opinion in the course of the procedure. 


STATUTORY PROCEDURES 


Whereas purely optional machinery for settling collective disputes holds a 
privileged position in contemporary systems, the public authorities in mos 
countries have intervened to set up State institutions for settling these disputes. 
Such institutions offer their services to the parties for the settlement of their 
disputes, unless their intervention becomes compulsory when the parties have 
not themselves set up suitable machinery. In the present study it is proposed, 
in the first place, to describe the principal national institutions for the settle. 
ment of collective disputes, and then to make general remarks suggested by 
these systems. 


In Great Britain, the Ministry of Labour includes a Department of Industrial 
Relations. This department comprises a central service in London, at the 
Ministry, and a staff of conciliators in various regions of the country. Organi- 
zation of the settlement of labour disputes is the outcome of two laws—the 
Conciliation Act of 1896, and the Industrial Courts Act of 1919. Two 
procedures are envisaged: conciliation and arbitration. But if these procedures 
give rise to difficulties, and if the minister considers that the dispute involves 
interests other than those of the parties concerned in it, he can set up a Com- 
mission of Investigation or a Court of Inquiry. 

The Conciliation Act of 1896 gives the Minister of Labour freedom to 
take ‘measures which seem to him suitable to encourage the parties to a 
dispute to meet, either personally, or through the intermediary of their 
representatives, under the chairmanship of a person appointed by them or 
nominated by the service’. But, in accordance with the spirit of English 
law, the minister only uses this power if no consensual procedure for conci- 
liation exists or if that procedure has failed. 

Arbitration procedure can be set in motion by virtue of the Conciliation 
Act or the Industrial Courts Act, if conciliation has failed; but it presupposes 
the consent of both parties, and no measure exists whereby arbitration can 
be forced on a party refusing it. The minister may however, without the 
consent of the parties, refer the matter to the Industrial Court with a request 
for its opinion; but hitherto very little use has been made of this power. The 
court consists of members nominated by the Minister of Labour. Some of 
them are independent persons; others represent employers or workers. The 
statutes of the court give the president freedom to decide whether the dispute 
shall be settled by one or more members. The court constitutes a permanent 
tribunal, completely independent of the government or the Ministry of 
Labour. 
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The laws of 1896 and 1g1g also entitle the minister to refer disputes to 
single arbitrators. The settlement of a dispute can likewise be entrusted to 
an arbitration committee, appointed with a view to settling a given dispute 
and normally composed of three members—a chairman and a representative 
of each of the parties. 

The second part of the Industrial Courts Act of 1919 entitles the Minister 
to open an inquiry into the causes of labour disputes, even if he has not been 
invited to do so and the parties have not consented thereto. This procedure 
is still, however, somewhat rare. It is only used in major disputes where 
public interests are at stake, and it is only opened if the conciliation procedure 
fails. The Investigation Commission and the Inquiry Tribunal are composed 
of one or more persons appointed by the Minister. The president is always 
an independent person; the other members may be chosen (in equal numbers) 
from among the representatives of employers and workers not belonging to the 
industry involved.' The functions of these bodies will be studied later. 


In the United States of America, procedures for settling collective disputes 
originated with bodies set up in the railway industry. The importance of 
this branch of economic activity gave rise, as from 1888, to the institution of 
inquiry commissions, called upon to hear labour disputes. The system at 
present in force is governed by an Act of 1934. There are three bodies. 
The National Railroad Adjustment Board is a specifically ‘railroad’, round- 
table organ. Two members are selected by the transport enterprises and 
two by the workers’ organizations. The Board settles, by decisions that are 
binding, disputes arising either from claims advanced by the trade unions 
or from difficulties in connexion with the interpretation or the application of 
collective agreements. The second body, the National Mediation Board, 
consists of three members selected by the chairman following upon the advice, 
and with the consent, of the Senate. It intervenes in procedures for appointing 
the representative trade union, and in the registering of collective agreements, 
and it plays the part of mediator in all disputes not coming within the purview 
of the National Adjustment Board; in particular, it hears disputes regarding 
the establishment of working conditions. Finally, when serious or urgent 
danger arises and if the intervention of the National Mediation Board has 
been ineffective, the President of the United States has the right to set up an 
emergency board, whose task is to examine the dispute and submit a report to 
the government for the latter’s guidance. 

In other branches of industrial activity, the Federal authorities may intervene 
in accordance with various techniques, which we shall examine not in the 
chronological order of their appearance but according to the powers, more or 
less extensive, which they confer on the public authorities. 

The simplest form is that of the Federal Mediation and Conciliation Service. 
This service was set up in 1913. It was at that time attached to the Department 
of Labour. The Taft-Hartley Act (1947) replaced it by a new, independent 
body. The service is at present under the authority of a director, appointed 
by the President of the United States upon the advice, and with the consent, 
of the Senate. The director nominates the conciliators and mediators, 
and organizes the service’s regional offices. As a general rule, the Federal 
Mediation and Conciliation Service only intervenes at the express request 


1. On these procedures, see O. Kahn-Freund in Allan Flanders and H. A. Clegg, op. cit., pp. 100-r. 
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of the parties. It may however act on its own initiative, or at the request of 
one of the parties, in disputes which are likely to cause a serious interruption in 
trade between the different states. It must avoid doing so in other disputes, jf 
other procedures for settlement exist. The law attaches special importance to 
the principle that parties should themselves organize the settlement of disputes 
concerning interpretation of the application of collective labour agreements, 

But the activity of the Mediation and Conciliation Service is not limited 
to the settlement of collective disputes. It also fulfils a function of ‘preventive’ 
mediation. ‘The task of preventive mediation may be described simply as an 
effort aimed at establishing a healthier working climate between worker 
and managements during the effective duration of the application of collective 
agreements in such a way that the parties are able to live together better 
without disputes and are disposed to make use of this procedure in order to 
settle their differences before having recourse to a stoppage of work. The aim 
of the past and present policy of the service is for its staff to devote as much 
time as possible to this preventive action, when it is not engaged on its main 
tasks of mediation.”? 

There is a second procedure, provided for in the second section of the Act 
of 1947. Where a dispute involves the whole or a large part of an industry, 
and the outbreak or continuation of the dispute is liable to endanger public 
health or security, the President of the United States may appoint a board of 
inquiry whose task is to draw up a report on the facts and to present the point 
of view of each of the parties. This board’s mission is, therefore, purely informa- 
tive; it exercises no conciliatory or mediatory function. 

The third procedure used in American law is that of fact-finding boards. 
The first of these boards were set up at the end of the nineteenth century, to 
assist in the settlement of disputes which threatened the economy or defence 
of the nation. The establishment of such boards was confirmed by the Act 
of 4 March 1913; their task was to examine the facts and to recommend, 
either to the parties or to the President of the United States, measures calculated 
to settle the disputes. Such recommendations were not binding in themselves; 
they have, however, had considerable weight. In so far as they have been 
effective and have limited the extent to which situations depend on the mere 
interplay of forces, they have provoked a certain hostility in managerial and 
working-class circles. It was not the object of the Taft-Hartley Act to set a 
formal seal on this procedure; the Act merely provided for the institution of the 
Boards of Inquiry just described. But the President of the United States always 
has the power to appoint fact-finding boards, and he still does so in the case 
of disputes which closely affect the public interest. 

Finally, one last procedure has been instituted, though its purview is more 
limited. The Taft-Hartley Act confirmed, while modifying, an institution 
set up by the National Industrial Recovery Act of 16 June 1933. A National 
Labor Relations Board intervenes to apply the 1947 Act in two cases: either 
in procedures for the representation of employees, or in order to take cognizance 
of unfair practices which may be engaged in by employers or employees. 
The board comprises five members, who are appointed for five years by the 
President of the United States and are practically independent of the govern- 
ment; they can in fact only be dismissed for failure in the exercise of their 
functions, to the exclusion of any other motive. 


1. United States Department of Labor, Mediation and Conciliati 
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In Canada, the settlement of collective labour disputes varies considerably, 
according to the nature of the dispute. . 

A Board of Labour Relations hears disputes regarding the legal recognition 
of the trade unions. But the most important provisions bear on either the 
negotiation or the application of collective agreements—that is, on conflicts 
of interests. If no agreement between the parties can be reached, one or 
other of them may request the Minister of Labour to appoint a conciliator 
from the Ministry of Labour. If this attempt fails, the Minister may appoint 
a conciliation board. This board is composed of three members. Two of them 
are presented, by the parties, for appointment by the minister; and these two, 
in their turn, nominate a chairman who is also appointed by the minister. 
The members of the board must have no pecuniary interest in the dispute, 
nor may they have exercised any activity for six months previously as solicitor, 
legal adviser, barrister or paid agent for either of the parties. If the board 
does not succeed in restoring agreement between the parties, it may make 
recommendations to them. Such recommendations have no binding force; 
but if the parties do not observe them, Article 561 of the Industrial Relations 
Act rules that ‘the Minister, if he considers it expedient, may instigate such 
inquiries as he considers advisible and take such measures as seem appropriate 
to maintain or guarantee industrial peace and to help to establish conditions 
favourable for the settlement of the disputes’. 

Finally, the dispute may concern the application of collective agreements, 
i.e., it may belong to the category of disputes of a legal character. If it is a 
question of ordinary collective agreements, the dispute is one for the ordinary 
law courts. But the organizations which have signed collective agreements 
have endeavoured to arrive at a speedier and more effective method of set- 
tlement. They have provided for a settlement procedure involving a committee 
of employers’ and workers’ representatives. If an attempt by this means 
does not succeed, the parties have recourse to legal arbitration, instituted 
by the Acts of 3 February 1944. Somewhat different rules are followed 
for collective agreements to which the legislation has been extended by decree. 
In practice, a round-table committee is set up by the parties tu supervise the 
application of the decree; it also plays the part of an appeals committee. 
‘Legally, it may only decide whether there are grounds for it to institute 
proceedings which are within its competence, in particular on the subject 
of wages—the most frequent cause of grievances—but, in point of fact, 
employers and workers submit their differences to it and its decisions are 
generally accepted, many lawsuits thus being avoided. 


In France, efforts made for the settlement of industrial disputes take place 
mainly within the framework of two procedures: conciliation and mediation. 
Arbitration—recourse to which is purely optional—as a means of dealing 
with collective disputes plays only a negligible part in French practice at the 
present time. 

Collective labour disputes which have not been submitted to a consensual 
conciliation procedure (established either by the collective agreement or by a 
special understanding) are compulsorily brought before conciliation com- 
mittees. The law of 11 February 1950 (amended by that of 26 July 1957) 


1. M. L. Beaulieu, Les conflits de droit dans les rapports collectifs de travail, 1955, No. 157, pp. 3?3-4- 
2. Idem. 
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provided for the establishment of two categories of committee: a national 
committee and regional committees. The same structure holds good fo 
disputes in the sphere of agriculture. The committees consist of delegate 
appointed, in equal numbers, by the most representative organizations oj 
employers and workers (at least three delegates for each organization), and 
of representatives of the public authorities (a maximum of three). The National 
Committee is under the chairmanship of the Minister of Labour, and each 
regional committee has as chairman the Divisional Labour Inspector. The 
regional committees may contain departmental sections. 

The National Committee does not play the part of a second-stage con. 
ciliation body for disputes not solved by the Regional Committees. It hear 
disputes the scope of which extends over the whole country or which concem 
a number of regional areas. It may even deal with any serious regional or 
departmental conflict, according to the circumstances in which the dispute 
has broken out and the number of workers concerned. 

In the case of the second type of procedure—that of mediation—mediators 
can be appointed by common agreement by the parties themselves. If not so 
designated they are selected by the Minister of Labour, in circumstances 
which will be described later on. 


In the Netherlands, a law of i923 on labour disputes had entrusted the settling 
of these disputes to mediators, appointed by the Crown for a district or for 
a given branch of industry. Although this law has never been repealed, in 
practice it has not been applied since the establishment of the Labour 
Foundation, in which the council of employers’ organizations and the three 
largest workers’ organizations are represented. As a result of the activities 
of the Foundation harmonious labour relations have been achieved. It fulfils 
the functions of a conciliation body to such an extent that the intervention of 
mediators appointed by the public authorities no longer appears to be neces- 


sary. 


In Sweden, the settlement of labour disputes is based on the distinction between 
disputes of a legal character and conflicts of interests. Disputes of a legal 
character are a matter for the Labour Tribunal (law of 22 June 1928). The 
tribunal consists of a chairman and six assessors. The chairman and two of 
the members are nominated from among independent persons who can be 
regarded as representing neither the interests of the employers nor those of the 
workers. The chairman and the vice-chairman must be lawyers; the second 
assessor must merely possess special experience of labour questions. Two other 
members are appointed by the King, on the proposal of the Swedish Employers’ 
Union, and the two remaining ones on the proposal of the Swedish General 
Confederation of Labour. The authority of this tribunal can be superseded 
by an arbitration agreement concluded between the two parties. 

The settlement of conflicts of interests is entrusted to conciliators, appointed 
by the King, for each of the seven provinces into which the country is divided. 
Conflicts of interests at national level are generally submitted to a commission 
of three conciliators. 


In Denmark the same distinction is found between the settlement of disputes 
of a legal character and that of conflicts of interests. Disputes of a legal character 
are submitted to arbitration, in circumstances differing according to whether 
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they bear upon the interpretation or upon the violation of a collective agree- 
ment. The settlement of conflicts of interests is sought simply by conciliation. 

Under the law of 21 December 1945, the Minister of Labour appoints three 
conciliators, on the proposal of the Permanent Court of Arbitration. In theory 
each conciliator acts independently; but if the dispute is one of considerable 
importance, the three conciliators meet and form a conciliation council. 
Auxiliary conciliators can be appointed to settle disputes arising on the subject 
of wages and other working conditions. 


In Australia, since the reform brought about by the act of 30 June 1936, the 
settlement of labour disputes has been shared between the Federal Labour 
Tribunal and the Federal Conciliation and Arbitration Commission.1 

The Federal Labour Tribunal hears disputes of a legal character : it inter- 
prets arbitral awards; it pronounces on legal questions sent to it by the Federal 
Conciliation and Arbitration Commission and it exercises the powers formerly 
pertaining to the Federal Conciliation and Arbitration Tribunal in matters 
regarding the registration of workers’ and employers’ organizations. 

The Federal Conciliation and Arbitration Commission deals with the 
settlement of other disputes. The most important questions—those affecting 
basic wages, normal working hours, and long leaves—come before the 
commission in presidential session, i.e., when it is being attended by at least 
three members having the rank of chairman or vice-chairman. Other 
questions are examined by one of the commissioners, the chairman deciding 
the particular industries with which each commissioner shall deal. An appeal 
against the decisions of a commissioner may be brought before the commission 
as a whole. 


In New Zealand, as in Australia, the distinguishing feature is the establishment 
of compulsory procedures for conciliation and arbitration. Conciliation is 
entrusted to a conciliation commission consisting of a conciliation commis- 
sioner and two assessors. The commissioners are appointed by the government 
for three years, with pay; they may not perform any other duties during the 
period of their office. The assessors are appointed on the proposal of the 
disputing parties. 

If no agreement is reached, the dispute is brought before a Court of 
Arbitration composed of three members—a judge and two assessors nominated 
by the trade unions and the employers’ associations. 


Having described these national systems we may now discuss the general 
problems connected with the organization of State systems for the settlement 
of collective disputes. 

The first problem bears upon the permanent or temporary character of the 
bodies entrusted with the settlement of these disputes. Both ideas appear in 
contemporary legal systems. Under some systems, permanent bodies have been 
established for the settlement of all disputes coming within their province; 
conciliation services or conciliators are to be found in Canada, Great Britain, 
the United States of America and the Scandinavian countries; Sweden also 
has a National Labour Tribunal, and Great Britain has its Industrial Courts; 
conciliation commissions are provided for in French law, and there are national 


1. Informations sociales, Vol. XVII, No. 7, 1 April 1957, pp. 310-12. 


563 


2 
= 
2 


INTERNATIONAL SOCIAL SCIENCE BULLETIN 


commissions for labour relations in Canada and the United States. By 
temporary bodies are sometimes created in order to settle a given dispute; 
thus we have the Commission or Tribunal of Inquiry in Great Britain, the 
Commissions of Inquiry or the Fact-Finding Boards in the United Statey, 
the mediators in France, and the exceptional procedures used in Canada. In 
most Latin-American countries, ad hoc bodies are set up in each particular 
case where a labour dispute breaks out. Consisting of representatives of both 
parties, they meet under the chairmanship of an independent person, usually 
a government representative, who is not entitled to take an active part in the 
debates or to vote. 

Of the two ideas, the most practical seems to be that of permanent institu. 
tions;! a great advantage of such institutions being that they are ready to 
intervene as soon as a dispute breaks out, whereas the establishment of a body 
for the specific purpose of settling a given dispute may involve the loss of 
valuable time and create difficulties in the event of a serious opposition between 
employers and workers. Moreover, a permanent body, since it was not 
constituted to deal with a given dispute, cannot have any connexion with the 
parties at issue. Recourse to temporary bodies may be justified, however, when 
interventions of an exceptional nature are called for either owing to the 
gravity of the dispute or because of the personality called upon to take par 
in its settlement. It may, in fact, be necessary on certain occasions to resort 
to the services of someone who has wide knowledge of the industry in question 
or of the nature of the dispute, or who is in a position of particular authority, 
It is significant that it is precisely in cases such as these that legal systems 
which generally favour permanent bodies have recourse to the intervention 
of temporary bodies. Some kind of intermediate solution is, of course, con- 
ceivable—consisting of a permanent body of conciliators and mediators who 
are available to the parties or the public authorities but who are only specifi- 
cally designated at the time of a given dispute. In this way it is possible to 
combine the advantages of a permanent body with those of a body specially 
adapted to the settlement of a given dispute. 


A second problem arises: that of the composition of the bodies which have to 
settle collective disputes. Here also there are two contrasting systems. Under 
the first, the settlement of the dispute is entrusted to civil servants or to 
independent persons from professional circles. Under the second, recourse 
is had to representatives of employers and workers, appointed, as a general 
rule, on the proposal of the most representative organizations. The first system 
is favoured in the Anglo-Saxon and Scandinavian countries. The second is 
preferred more especially in Latin countries, and is found fairly generally 
in the countries of Latin America. Again, a half-way solution is possible—com- 
missions composed of representatives of employers and workers, but presided 
over by a civil servant or a government representative. 

Recourse to trade unions and employers’ organizations has the advantage of 
sparing the susceptibilities of professional circles, by avoiding the intervention 
of representatives of the public authorities; it also guarantees the competence 
of the body involved, since the latter is composed of members familiar with 
labour problems. Again, it has a special value if the dispute is confined to a 
single firm or enterprise; the extension of competence to the representatives 


1. ILO, Industrial Relations, Report VIII (1), 1947, p. 98. 
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of the union organizations enables the discussion of the dispute to be carried 
on in a wider professional framework. 

It is, however, uncertain whether this plan is the most satisfactory for 
settling collective labour disputes. As the International Labour Office has 
found in the case of Asian countries! (but the observation would be applicable 
to all underdeveloped countries), it is difficult to implement it where the 
practice of collective bargaining is a new departure and employers’ and 
workers’ organizations are not yet fully developed. In such countries it is 
natural that bodies appointed by public authorities should be called upon to 
settle collective labour disputes and to establish good relations between 
employers and workers. The conciliators would be chosen from among 
persons of considerable moral authority, with the agreement of the professional 
organizations. 

However, even in highly developed countries the plan under which the 
unions and the employers’ associations intervene directly in the settlement 
of labour disputes raises certain difficulties. It might be admirable for a 
system of ‘small-scale capitalism’, in which a conflict was necessarily between 
an employer and his employees; the unions and employers’ associations, not 
being directly involved in the dispute, could then offer useful suggestions to 
the parties. But in the present-day type of economy, where large organized 
forces of capital and labour confront each other, it is these group organizations 
which often establish the employers’ and workers’ positions. If the dispute 
is the outcome of decisions taken by the unions and employers’ associations, 
how can it be expected that these bodies, when represented on the conciliation 
commissions, will be able to help resolve it, since they themselves have provoked 
it? It has often been observed that the parties’ representatives in the bodies 
entrusted with settling collective labour disputes take sides for the parties 
which they represent, and have not the objectivity and independence required 
to arrive at a settlement of the dispute.? It would therefore be necessary to 
be able to remove the examination of the dispute from a purely professional 
context. It is true that in the case of tripartite bodies operating under the 
chairmanship of a representative of the public authorities, an external element 
is introduced into the settlement of the dispute, and it has been observed 
that this system is more conducive to the maintenance of an atmosphere of 
conciliation and thus increases the prospects of a settlement.? This however 
is a somewhat inadequate palliative, especially if it is recalled that the chairman 
of the commission is not entitled to influence the debate or to vote. Finally, 
the plan for a settlement of the dispute by professional bodies seems to be 


1. Asian Regional Conference, 1957, Report IV (roneoed), p. 56 et seq. 

2. For Canada see: A. Stenger, ‘Industrial Conciliation in Canada’, International Labour Review, Vol. LX XIV, 
No. 3, Sept. 1956, p. 297. ‘It will be recalled that in its second stage the conciliation commission 
is posed of three bers, two being nominated by the parties; by a perfectly human reaction, each party 
will nominate someone whose opinion it regards as reflecting its own point of view. ... Thus no progress has 
been made with reconciling the claims of the two parties to the dispute as a result of the appointment of these 
two members, since the latter express very different opinions. .. . It is sometimes asked therefore, in Canada, 
whether the commissions should continue to include two members appointed by the parties.’ 

Although the present study includes no examination of arbitration procedures, it may be remarked that the 
same point had been made in France, before the second world war, in regard to these procedures. The settlement 
of the dispute was submitted, first to an arbitration procedure before two arbitrators nominated by the parties 
and, is this procedure failed, to a super-arbitrator. Satisfactory results were seldom achieved from the 
procedure before the arbitrators, as the latter regarded themselves as representatives of the parties and showed 
the same intransigence in the settlement of the dispute. Without excluding the two stages of arbitration 
and super- arbitration, the law of rr February 1950 prescribed settlement by a single arbitrator as the normal 
method for resolving the dispute. 

3. ILO, Industrial Relations, Report VIII (1), 1947, p. 101. 
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satisfactory only where it is a case of a simple conciliation, for which less 
extensive powers can be assigned to the body concerned. But when it is q 
question of proceeding to a more searching examination of the dispute, 
and also to an inquiry, and of assigning extensive powers to a body for this 
purpose, it is more natural to have recourse to the intervention of officer 
appointed by the public authorities and independent of labour circles. And 
this in fact is what frequently happens in the mediation systems, tribunal 
or commissions of inquiry, found in contemporary systems of iaw. 

Generally speaking, mediation is entrusted to a single person. But it may 
also happen that the settlement of major disputes calls for the appointment 
of a commission of mediators. This is sometimes the case in Denmark and in 
Sweden, and the same plan is occasionally adopted by the Mediation Commis. 
sion of New York State. It is especially in evidence in Australia, in the settle. 
ment of disputes specified by legislation. In favour of this solution it may be 
observed that a commission has a greater prestige than a single mediator and 
that its recommendations will have greater weight, especially if they are 
unanimous. 


But how are the persons representing the public authorities in the settlement 
of labour disputes to be chosen? It is natural to entrust the settlement of 
these disputes to lawyers when it is a question of resolving collective disputes 
of a legal character. In Sweden, in fact, it is compulsory for the chairman and 
vice-chairman of the Labour Tribunal to be lawyers with practical experience 
of judicial procedure. On the other hand, the appointment of lawyers gives 
rise to more difficulties where it is a case of settling a conflict of interests; 
the dispute cannot then be settled solely according to law. The fixing of working 
conditions presupposes experience with regard to the operation and poten- 
tialities of an enterprise or of a branch of economic activity, and knowledge 
of the workers’ psychology, much more than a purely legal training. 

In Canada, during the period 1 September 1954 to 1 January 1955, the 
chairmen of conciliation commissions were very frequently lawyers or barris- 
ters. Only in 26 cases out of 106 were the chairmen of commissions non- 
lawyers.’ Certain circles even consider that only judges have sufficient prestige 
and authority to act with adequate prospects of success; but this opinion 
is not general, particularly in trade union circles. A substantial current of 
opinion considers that the choice of a chairman from the legal profession is 
one of the causes of difficulties encountered in conciliation procedures. ‘Labour 
unions’, remarks an observer of Canadian trade unions, ‘say that judges tend 
unconsciously to favour the [companies]. . . . In his thinking a man cannot 
escape his professional training. A virtually permanent appointment at a 
good salary and with ample retiring allowance tends to destroy sympathy 
with ordinary workmen in their efforts to improve their lot. From these 
premises unions argue that, although judges are high-minded and honest, 
they cannot get away from the thought patterns of the social classes to which 
they belong.”® It has, moreover, been observed that the tendencies of the 
legal mind are ill-adjusted to the settlement of conflicts of interests. “The 
idea of making new laws, of altering the old order and tradition, is instinc- 
tively alien to the legal mind, since legislation is the prerogative of Parliament. 


1. A. Stenger, op. cit., p. 298. 
2. A. W. Currie, Economics of Canadian Transportation, 1954, p. 401. 
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\ judge can only interpret or apply the law; he cannot change it, even though 
he deems it to be inadequate. The associated workers, on the other hand, 
demand a change in the status quo as a matter of principle, since life changes 
every day. The result is an impasse, a clash of basic principles.”! 

On a different plane, the French practice of mediation is also interesting 
in this respect. French law provides that, if the parties are not in agreement 
over the appointment of the mediator, the latter is selected by the Minister 
of Labour from a list of persons chosen for their moral authority and their 
economic and social competence. An examination of the professions of 
mediators appointed in accordance with the decree of 5 May 1955 shows 
that, out of 56 cases of mediation, 11 have been entrusted to administrative 
or judicial magistrates, and 12 to professors of Faculties of Law (bearing in 
mind, however, that the staffs of French Faculties of Law include economists 
as well as jurists, and that professors of political economy have also been 
appointed as mediators). But in the majority of cases, i.e., the remaining 33, 
mediations have been effected by engineers and other technicians from 
nationalized enterprises, or by members of the Economic Council. Thus the 
number of disputes settled by mediators with a legal background has been 
relatively small. This situation is explained by the fact that, under the decree 
of 5 May 1955, only disputes arising from the establishment, revision or 
renewal of collective agreements and wage agreements, when they were 
concerned with wages and kindred subjects, could be submitted to mediation. 
These were, therefore, only conflicts of interests, and particularly disputes 
regarding the remuneration of labour. Disputes concerning the application 
of collective labour agreements, even if wages were affected, were not submitted 
to this procedure. Obviously, the settling of wage scales raises no legal problems, 
and economists or technicians are far better placed to solve such questions. 
But it does not appear that the policy of the Ministry of Labour has changed, 
even since the expansion of the mediation procedure by the law of 26 July 1957. 

The requirements of the ‘science of mediation’ explain why some countries, 
such as the United States of America, pay particular attention to the selection 
and training of mediators. They do so all the more naturally in that, in their 
territories, mediation is a veritable career. Mediators are, in the first instance, 
sent out as ‘trainees’ to the various regions. They are then assigned to a 
specific region for further active practice. And finally they are entrusted with 
the mediation of disputes of progressively greater difficulty.2 The training 
ofa mediator implies observation of the methods followed by skilled mediators, 
and the discussion of mediation problems and techniques with the heads of 
the service and with experienced mediators. In the State of New York 
mediators are recruited by a competitive examination, which includes written 
and oral tests bearing on technology, labour law, public administration, 
political economy and staff administration. As a general rule, mediators are 
selected from candidates whose personal standing, ability, impartiality and 
knowledge are recognized in professional circles, and who have already 
gained repute for their work on labour problems.* 


The choice of the authority entrusted with settling a labour dispute can be 


1. A. Stenger, op. cit., p. 306. 

2. French Productivity Mission, Réglement des conflits du travail aux Etats-Unis, p. 35. 

3. State of New York, Department of Labor, A Guide to Mediation and Arbitration under the Auspices of New York 
State Board, 1957. Je 


567 


i 


INTERNATIONAL SOCIAL SCIENCE BULLETIN 


regarded from a different point of view—that of its relations with the publi 
authorities. When conciliation is entrusted to representatives of profession, 
circles, the independence of the conciliation body is automatically ensured 
A problem arises, however, when it is entrusted to persons nominated by publ 
authorities. In Great Britain, conciliators are civil servants dependent on the 
Ministry of Labour. This solution, however, applies only to conciliation, 
‘By virtue less of law than of administrative practice, a division of function 
has grown up; full-time civil servants employed by the Ministry of Labouw 
deal with conciliation, but arbitration is entrusted to outside persons in whom 
both parties have confidence.”! In comparative law, the general principle j 
that of the complete independence of the body entrusted with the settlemen: 
of the dispute. This is the case in the United States of America as regard; 
the Federal Mediation and Conciliation Service, and in France for the 
mediators appointed by the government. This independence has been no les 
strongly emphasized in Australia. In its reply to the ILO inquiry on the 
independence of employers’ associations, the Australian Government stated: 
‘The Federal Conciliation and Arbitration Tribunal is not subject to the 
executive, its functions being defined and limited by legislation alone. In 
1952, during an economic crisis, when the Tribunal was criticized on the 
ground that its awards, by setting up a sliding wage scale, involved a consider- 
able increase in basic wages, the Prime Minister stated that the Governmen: 
had not been invited to give instructions to the Tribunal on the fixing 0 
wages or on the principles which it should follow in the settlement of disputes, 


Whatever the background of the conciliator or mediator, it is always necessar; 
for him to have experience and authority sufficient to contribute to the 
settlement of a dispute. This prerequisite has been particularly emphasized 
in Canada. As Mr. Stenger has pointed out: ‘the conciliator appointed by the 
Minister is generally a medium-grade civil servant, exclusively employed 
for this purpose and having wide experience of labour questions. However, 
for the more serious disputes, . . . it has become clear that he has not the 
prestige to enable him to discharge effectively the duties laid upon him. 
His efforts to arrive at an agreement are, in part, doomed to failure, because 
he has not, on the social plane, sufficient standing vis-a-vis two powerful 
parties.”? Thus the Minister of Labour himself excluded the intervention of a 
conciliator in one of the disputes which arose in 1956 on the Canadian rail. 
ways, and set up a conciliation commission. 


Once the structure of the bodies charged to settle collective labour disputes 
has been determined, the problem arises as to whether it is desirable to establish 
various successive stages in the procedure. This solution is often admitted in the 
organization of procedures by agreement for the settlement of disputes. Is it 
equally desirable for statutory procedures? Some systems for settling collective 
disputes have organized successive stages of conciliation. This was the case in 
France with the decree of 16 January 1937. The procedure took place succes- 
sively before: first, a departmental commission; then, a joint commission 
(composed of representatives of national federations of employers and worker, 
to which were affiliated, in each case, the most representative unions of the 


1. O. Kahn Freund, in Allan Flanders and H. A. Clegg, op. cit., p. go. 
2. Op. cit., Pp. 297. 
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parties to the dispute) ; and finally, a national inter-professional commission, 
consisting of delegates of the most representative employers’ confederation 
and the most representative workers’ confederation. Experience showed 
that this superimposition of three conciliation bodies was generally ineffective, 
and the decree of 20 April 1938 provided for only one stage of conciliation; 
this is the position under the law today. 

It is easy to explain the defects in the system of successive stages of conciliation 
in a procedure enforced upon parties to a dispute. First of all, if the structure 
of the conciliation bodies remains the same, there is little reason for thinking 
that the failure of a first attempt can be overcome at the second or third stage 
of conciliation. Admittedly the structure of the conciliation commissions 
embraced first of all the representatives of employers and employed, then 
the representatives of professional federations, and finally the representatives 
of the confederations. But the common ideology which inspires trade unions 
or federations belonging to the same confederation, and the instructions 
often given by confederations to federations and by federations to the affiliated 
unions, leave little hope of achieving conciliation once the first attempt at 
settling the dispute has failed. Successive stages of conciliation present another 
drawback, which will be examined more fully in the second part of this 
study: they prolong the settlement procedure, whereas the gravity of labour 
disputes may require a rapid procedure. If it is desired to continue the search 
for a settlement of a dispute after an initial failure, it would therefore be 
necessary to introduce a new element into the procedure—to invest the body 
responsible for settling the dispute with a different structure, and in particular 
to bring in a person who, in social matters, enjoys an authority recognized 
by the parties, and to confer on him powers not possessed by an ordinary 
conciliation body. Some legal systems have this end in view when they provide 
for an initial conciliation procedure to be followed either by a new attempt, 
organized under appreciably different conditions, or by a mediation procedure. 
If mediation fails, the public authorities sometimes even make an attempt 
to reach a settlement of the dispute by calling in mediators with greater 
authority. In the United States, a member of the mediation service may 
withdraw and ask for the intervention of a more senior civil servant; in 
Australia, appeals against the recommendations of a mediator can be lodged 
before the Federal Conciliation and Arbitration Commission; while in Den- 
mark and Sweden there are sub-mediators who are called upon to take part 
in the discussion of collective agreements, at the request of one of the parties. 
If negotiations fail, the sub-mediator draws up a report, setting out the 
object of the negotiations, the points on which agreement has been reached 
and those which are the subject of a dispute; and he submits this report to the 
principal mediator, with a view to resolving the conflict. 


One last remark may be made regarding bodies entrusted with the settlement 
of collective labour disputes. It concerns States with a Federal structure. Here, 
responsibilities have to be divided between the Federal bodies and those of 
the states members of the Federation (or local communities within these 
states). 

The rules adopted differ on this point, according to the general principles 
laid down for defining the powers of the Federal State and those of the states 
members of the Federation. The solutions vary fairly considerably, depending 
on the constitution of the Federal States. They often give rise to rather fine 
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legal problems; and it is impossible, in the present study, to enter into a detailed 
examination of this problem, which in any case is of only secondary importang 
since it is peculiar to certain States and has to do with constitutional rathe 
than labour law. It is nevertheless interesting to note the general tendency 
which a comparative study brings to light—the tendency to extend the 
powers of the Federal authorities. 

In the United States of America, the competence of the Federal legislatur 
is defined in paragraph 3 of Article 1, Section 8, of the Constitution. This 
gives Congress the power ‘to regulate commerce with foreign Nations and 
among the several states’. It was on the basis of this provision that the legisla. 
ture intervened in 1935 and in 1947. Taken literally, the provision would have 
empowered the Federal legislature to intervene only in a limited sphere. But 
at the outset the term ‘commerce’ was interpreted very widely.! The Supreme 
Court of the United States ruled that ‘commerce’ included the manufacture 
of goods for trade, i.e., the whole of industry; and it took the view that labour 
conditions had a direct influence on the practice of commerce thus understood, 
Moreover, the notion of commerce between States has also been interpreted 
in a very comprehensive sense. In National Labor Relations Board v. Jones and 
Laughlin it was ruled, in the judgement, that the Federal legislators ought to 
have, under their authority, ‘activities which, although they might be classed 
as intra-state when considered in isolation, had so close a connexion with 
inter-state commerce that Federal legislation was necessary or advisable 
in order to protect that commerce from hurt or interruption’. Thus, the only 
enterprises not subject to Federal competence are those working for inter- 
state commerce ‘so indirectly or remotely that, if they were included, the 
distinction between what was national and what was local would completely 
disappear and a wholly centralized government would be established’. 
This broad interpretation made it possible to acknowledge the constitutional 
character of the Acts of 1935 and 1947 whereby Congress intervened in the 
organization of collective labour relations. Thus the state authorities are only 
competent if the industry or commerce is localized in a single state, and if the 
inter-state activity takes place on only very rare occasions and affects a 
negligible proportion of the business.? 

A situation somewhat similar to that in the United States of America is 
met with in Canada. Under the Canadian Constitution (British North America 
Act, Article 92), the power of legislating on labour questions belongs to the 
provinces. But the competence of the Federal Government is no less extensive. 
The Federal authority has not merely the power to legislate in respect of 
Federal employees; it is competent in regard to all activities for which the 
Federation is responsible under Article 91 of the Constitution—navigation, 
the navy, the railways, canals, telegraph system and other means of commv- 
nication between provinces, air transport, and broadcasting. Furthermore, 
in virtue of the law on wartime measures, the Federal authority can exercise, 
in case of ‘war, invasion, insurrection’, the powers pertaining to the provinces 


t. X. Blanc Jouvan, Les rapports collectifs du travail aux Etats-Unis, 1957, p. 34 et seq. 

2. Thus two-thirds of the states have mediation services, operating for the most part according to a system of 
optional mediation. These mediation services differ very considerably in their administrative and financial 
organization, as well as from the standpoint of the powers conferred upon them. One of the most important is 
the New York State Mediation Board, which in 1937 replaced an older body dating back to 1887. In the general 
bibliography to the present study, documentation on these state services is recorded. For the New York State 
Mediation Board, the following may, in particular, be consulted: A Guide to Mediation and Arbitration under 
the Auspices of N.Y. State (a publication of the New York State Mediation Board), and ‘Mediation: Art and 
Science’, Industrial Bulletin (N.Y. State Dept. of Labor), May 1951, p. 6 et seq. 
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in time of peace, in the interests of the defence of the peace, order and welfare 
of Canada. It was under these powers that the Federal Parliament passed 
in 1948 the labour relations law or the National Labour Code, which organizes 
the settlement of collective labour disputes.’ Provincial legislation however 
exists, especially in the Province of Quebec. An Act of 1go1, the Labour 
Disputes of Quebec Act, established in this province conciliation and arbi- 
tration councils to settle industrial disputes. It takes its pattern from the 
French law of 27 December 1892 on optional conciliation and arbitration, 
and from New Zealand’s Act of 1894. The Quebec Act, moreover, inspired 
the Federal legislation of 1948, and practically no arbitration now takes 
place solely by virute of the law on labour disputes.’ 

In Mexico, the Federal bodies are competent within the spheres allotted to 
them by the Constitution, all other powers being reserved to the states.* In the 
first place, they are empowered to hear disputes which affect the rights of the 
Mexican nation. Such disputes include those regarding the exploitation of 
mines or petroleum, Article 27 of the Constitution investing the nation with 
the ownership of minerals and hydrocarbons. A second source of competence 
is connected with the Federal character of the state. The Federal bodies are 
competent to deal with collective disputes arising in enterprises administered 
by the Federal Government either directly or under decentralized manage- 
ment; such enterprises include services operated under concession. Similarly, 
disputes arising from the application of a collective labour agreement valid 
for more than one state, or disputes extending to more than one state, are 
brought before the Federal Conciliation and Arbitration Board. The com- 
petence of the Federal authorities is justified, in the first case, by the desire 
to arrive at a uniform interpretation of a collective agreement, and, in the 
second case, by the impossibility of conceding competence to the authorities 
of a single state. The Federal authorities are also competent when enterprises 
spread over the whole country have acquired national importance; the 
Federation then concerns itself with their proper organization; this category 
of enterprise includes rail transport, the textile industry, electricity, the film 
industry and sugar refineries. Finally, the Federal authorities are competent 
as regards disputes arising in maritime work and work carried out in maritime 
zones and territorial waters. 


INSTITUTIONS ASSOCIATED IN THE SETTLEMENT OF COLLECTIVE LABOUR DISPUTES 


Although the purpose of the present study is to examine institutions specifically 
responsible for settling collective labour disputes, it is impossible to pass over 
the existence, in modern labour law, of bodies with an often wider competence, 
which may be associated with the settlement of this type of dispute. 

In the first place, there is no modern State which has not set up some 
machinery of its own for supervising the application of labour laws. But 
the duties of labour inspectors have been increased beyond that supervision 
itself and the penal repression of breaches of those laws. Their experience 
in the regulation of labour has led them to inform heads of enterprises, and 


1. M. L. Beaulieu, op. cit., No. 51, p. 87 et seq. 
2. M. L. Beaulieu, op. cit., No. 53, p. 95 et seq. 
3. Mario de la Cueva, Derecho mexicano del trabajo, Vol. 11, 1954, Pp. 928 et seq. 
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workers, as to the rules applicable to labour relations. Their authority make 
them natural advisers to professional circles. The evidence of labour inspecton 
is, on this point, of particular interest: ‘The maintenance of social harmon 
within enterprises has become a major task for the inspectors. The latte; 
not only take immediate action with the parties concerned as soon as a strike 
occurs; above all, by keeping in close touch with enterprises where relations 
between employers and staff are not sufficiently good, they often manage to 
prevent a slight difficulty from degenerating into a collective dispute. Facts 
seem to show that this action is becoming increasingly effective. Whereas in 
1927-28 inspectors intervened in 18 per cent of the disputes and secured 
reconciliation of the parties in 60 per cent of the cases, in 1944, in a district 
where 50 strikes had broken out within six months, the inspectors’ immediate 
intervention enabled work to be resumed, in all cases, within a period seldom 
exceeding one week. It is, moreover, by encouraging these conversations 
between employers and employees that the service improves their relations 
and creates favourable conditions for the application of laws of an essentially 
social character.! This tendency is not, however, absolutely general. When 
the 1947 agreement and recommendation of the International Labour Organ. 
isation regarding labour inspection were being examined, the representative 
of the Polish Government stressed that for the inspectors to act as conciliators 
or arbitrators would amount to their assuming duties conflicting with their 
principal functions, which would, thereby, be prejudiced. The representative 
of the workers of the United States of America adopted the same position, 
as did also the representatives of the Australian and Uruguayan Govern. 
ments, and the workers’ delegate of Great Britain.2 And—although this 
feeling was not shared by certain members of the commission (such as the 
government delegate of the Union of South Africa, the Venezuelan employers’ 
representative, and the representatives of Canadian and French workers)—the 
recommendation on labour inspection, Article 8 (Article g04 of the Inter- 
national Labour Code), took its pattern from the first-mentioned opinion, 
by suggesting that ‘the functions of labour inspectors should not include 
that of acting as conciliator or arbitrator in proceedings concerning labour 
disputes’. 


The representation of staff in enterprises is also one of the essential features 


of modern labour law. It tends to establish co-operation between the head of 


the enterprise and the employees in the economic, financial, technical and 
social spheres. Concern to maintain relations of confidence between the 
management and the staff of an enterprise necessarily involves representation 
of the staff in the task of settling certain collective labour disputes. But this 
is far from being the main object of such representation; and under some legal 


systems, indeed, its intervention in this sphere is limited. The psychology of 


each people and the force of historical precedents result in staff representation 
and its functions being organized in a great variety of ways. 


As regards institutions for the representation of the workers, Germany is the 
country with the longest tradition. The law of 11 October 1952 on the consti- 
tutional organization of enterprises (Betriebsverfassungsgesetz) re-established 


t. J. Decoust, ‘L’évolution du réle de l’inspection du travail’, Droit social, 1946, p. 119 et seq., especially p. 120 
first column. 
2. On all these points, see Note 58, p. 838 of the International Labour Code, 1951, Vol. 1. 
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TECHNIQUES 


the institution of Works Councils, which had been set up in 1920 but which 
the National-Socialist regime had abolished. Under paragraph 49 of the law, 
the employer and the Works Council are bound to ‘work together in confidence 
and with due regard to the common interest, for the good of the enterprise 
and its workers, within the framework of the collective agreements in force and 
in co-operation with the trade unions represented in the enterprise’. The 
employer and the Works Council must refrain from anything which might 
compromise work and harmony within the enterprise; in particular, they 
may not take, against each other, measures characteristic of labour disputes. 
Such measures must be decided upon by the employers’ associations and 
trade unions parties to the collective agreements. The employer and the 
council must meet every month; they must handle all difficulties with a 
genuine desire to come to an understanding; and each must make proposals 
with a view to eliminating their differences of outlook. Only when attempts to 
remove these differences have proved fruitless can they have recourse to 
conciliation or arbitration bodies. In that event, paragraph 50 of the law 
provides for the establishment of a body for something approaching conciliation 
and arbitration—the Einigungstelle. This committee consists of members 
appointed by the employer and by the Works Council in equal numbers, 
and of an impartial chairman acceptable to both parties. If agreement on 
the person who is to be chairman is impossible, he is appointed by the chairman 
of the Labour Tribunal. But the committee can only operate if the two parties 
request it to do so or are in agreement on this point. Its decisions are binding 
only if both parties accept them, either in advance or after the committee’s 
proceedings. Collective labour agreements may, moreover, substitute another 
body or another procedure for those prescribed by the law. Such was the 
case with the Ruhr mining industry, under the collective agreement on 
representation in the coal-mining industry of Rhineland-Westphalia (para- 
graph 29 et seq.). But while the Works Council thus has general powers in the 
prevention of possible disputes between management and staff, its inter- 
vention is more direct in purely staff questions. In the case of firms which 
normally have more than twenty employees with voting rights, the Works 
Council intervenes in the recruiting, regrouping and transfer of staff. The 
employer must notify the council, in due time, of the measure contemplated. 
If the Works Council has objections to raise, it must send them in writing to 
the employer, giving its reasons. Failing agreement, the employer may take 
a provisional decision; but the Works Council has the right to bring the 
matter before the Labour Tribunal within a period of two months. The 
council also intervenes in the procedure for the dismissal of the firm’s employees, 
though the dismissal is not invalid, from the point of view of civil law, if the 


council has not been consulted. 


In France the organization of staff representation is also the subject of State 
regulations. The essential factor in the workers’ representation in the settlement 
of disputes is the existence of staff delegates. Their task is to present, to the 
head of the enterprise, staff claims which have not been satisfied direct. 
Originally, however, the delegates were to be empowered to present only 
individual claims of the staff, and not collective claims. This distinction had 
been urged by the employers, who were always disturbed by the existence of 
a body for collective action within the enterprise. This limitation of the 
functions of staff delegates had been no less welcomed by the worker’s 
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organizations, which considered that collective claims were a matter for trad 
union action alone. 

A further development took place here, however, as the result of a chang 
in the attitudes of both employers and trade unions. The unions, havin 
considerable supervisory powers in regard to staff delegations by virtue ¢ 
their right to present candidates and propose the withdrawal of delegate; 
are no longer apprehensive of the latter’s excessive independence. Limitatio; 
of the delegates’ functions can have but one disadvantage—that of tempting 
them, as they are militant trade unionists, to exceed their powers and thu 
exposing them to disciplinary measures. The employers, for their part, have 
come to realize that, when they are faced with a collective demand, it ; 
better to discuss it with a member of their own staff rather than with a trade 
union representative from outside the enterprise. The staff delegates cap 
now therefore present all claims, individual or collective, regarding all 
questions connected with the organization of labour relations. 

Any discussion of the institution of staff delegates should also include some 
reference to that of works committees. The task of these bodies, set up in 
firms normally having at least fifty employees, is not to present claims (that 
is the business of the staff delegates). But it is their function, from a general 
social point of view, to co-operate with the head of the enterprise for the 
betterment of the collective working and living conditions of the staff. It is 
in these committees that the procedural rules of the enterprise are examined. 
A works committee is also called upon to give its agreement to dismissal 
measures contemplated by the head of the enterprise in so far as they concern 
the staff delegates or the members of the works committee, and also the 
doctors and heads of the medical service in the enterprise, or the senior 
advisers of the welfare service. 


In contrast to the very strictly regulated system of staff representation 
in Germany and in France, Sweden and Great Britain offer examples 
of systems freely set up by professional circles. In Sweden the agreement 
of go August 1946, concluded between the Swedish Employers’ Union and 
the Swedish General Confederation of Labour, provided for the setting 
up of works committees; the provisions of this agreement, which is between 
national confederations, are binding when they are adopted in the form of 
a collective contract by the federation affiliated to these confederations. 
Article 3 of the agreement makes the works committee an organ of information 
and consultation, entrusting to it the special task of ‘establishing continuing 
co-operation between the employer and the staff, in order to achieve optimum 
productivity and ensure good conditions of work and production in the 
enterprise’. But the essential provision is that of Article 7, which transfers 
the functions of the trade union section to the works committee in cases of 
dismissal of staff. The employer’s dismissal notice is transmitted to the delegate 
specially appointed for that purpose by the workers’ representatives on the 
works committee. The delegate and the employer must immediately consult 
together as to the measure proposed. Violation of this obligation involves 
the award of damages against the trade union organization which is a party 
to the agreement. 

In Great Britain, staff representation has been organized much less formally. 
The shop stewards, who are closely controlled by the trade unions, fulfil 
functions similar to those of the French ‘staff delegates’. Established sometimes 
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in virtue of agreements concluded between the enterprise and the staff or 
the trade unions concerned, and sometimes in virtue of collective industrial 
agreements, their task is to present the claims of the staff; they intervene in 
the settlement of disputes arising within the enterprise and are agents for 
collective bargaining, particularly in regard to rates for piece-work in the 
metal-transforming industries. Side by side with this institution, there exist 
in a number of enterprises Joint Committees, consisting of representatives 
of the staff and the management and dealing, inter alia, with the working and 
living conditions of the employees. It has not always been easy to delimit 
the separate responsibilities of the two institutions. In order to avoid disputes 
over competence, links have been established between them, certain members 
of one committee attending the meetings of another and the secretary: of 
the shop stewards being called in to meetings of the works committee when 
he is not a member of it. 


THE PROCEDURE FOR THE SETTLEMENT OF COLLECTIVE 
DISPUTES 


The organization of procedures for the settlement of collective disputes is 
governed by one preliminary problem—should the opening of such procedure 
stand in the way of direct action in the form of a strike or a lock-out? 

Here there is a strong tendency, in legal systems, to favour the suspension of 
recourse to strike and lock-out action while these procedures are under way. 
This is particularly the case in the Anglo-Saxon and Scandinavian countries. 

In the United States of America, Articles 206 to 210 of the Taft-Hartley Act 
are devoted to this problem. When the President considers that a strike or a 
lock-out, imminent or existing, is likely to endanger the health or security 
of the nation, he can proceed to the appointment of a board of inquiry. During 
the procedure, the President may enjoin the Attorney-General to ask the 
competent district court for a temporary injunction against the strike or 
lock-out. If the judges consider that the dispute really endangers the health 
or security of the nation, they issue an injunction valid for a maximum period. 
of 80 days. Recourse to ‘direct action’ is thus prohibited, and only after expiry 
of the period for which the injunction is valid is the strike or lock-out permis- 
sible, if the dispute has still not been settled. 

A system prompted by the same outlook exists in Canada under the National 
Labour Code of 1948. The law organizes a procedure of compulsory con- 
ciliation, during the course of which all opportunities are offered to the parties 
for arriving at an agreement, while refraining from strike or lock-out action. 
If at the end of this procedure the commission has failed in its efforts at con- 
ciliation, the strike and the lock-out are possible, seven days after the report 
containing the commission’s recommendations has been published by the 
Minister of Labour. 33 

In Denmark, when reasons exist for fearing a stoppage of work (or if the 
stoppage occurs), and if the conciliator considers that the dispute is of con~. 
siderable importance from the public standpoint, he may, either on his own 
initiative or at the request of one of the parties, summon the latter for 
negotiations. He can then require the parties, as a condition for his mediation, 
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to refrain from any stoppage of work before he has declared the negotiation; 
closed. This condition can only be imposed once, and cannot apply for longer 
than one week. But the conciliator can recommend the parties to refrain from 
a stoppage of work until the end of the conciliation procedure. In practice, 
the parties comply with this recommendation. 

The Swedish law of 11 September 1936 on the right of association and 

negotiation provides that no strike or lock-out is permissible during the course 
of friendly negotiations for the settlement of conflicts of interests and during 
the procedure before the conciliator. The Basic Agreement, concluded in 1938 
and revised in 1947, between the Swedish Employers’ Union and the Swedish 
General Confederation of Labour reinforces this obligation. Recourse to a 
strike or a lock-out over any dispute regarding labour conditions is prohibited 
before one of the contending parties has endeavoured to arrive at an amicable 
agreement with the other, by entering into negotiations with him. This 
obligation to refrain from any kind of ‘direct action’ continues, sometimes, 
even after negotiations have failed. Article 8, Chapter II, of the Basic Agree- 
ment stipulates that: ‘the party which shall not have announced, in writing, 
to the opposing party the measure envisaged, within three months from the 
date on which negotiations are deemed to have been closed, may not have 
recourse, even if the law or the collective agreements permit it, to coercive 
measures such as work stoppage, obstruction and boycott’. 
In France, this system is reflected in the labour law of the overseas territories. 
Article 218 bis of the Labour Code of the Overseas Territories prohibits all 
lock-outs and strikes until the settlement procedures specified in the code have 
been fully exploited. But the text also lays down the consequences of an 
irregular stoppage of work. It prescribes that a lock-out ordered contrary to 
the provisions of the code involves, for the employer, payment of wages for 
the working days lost, as well as certain professional disqualifications. A strike 
declared illegally involves, for the workers, loss of compensation in respect of 
notice, and liability to payment of damages for breach of contract. 

On the other hand, reluctance to limit the right to strike has led French 
metropolitan law to refrain from restricting the exercise of that right during 
the course of conciliation or mediation procedures. Clauses limiting the 
exercise of the right to strike are met with only in collective labour agreements. 
Similarly, present-day legislation in Great Britain in no way restricts the right 
to declare a strike or a lock-out during the conciliation or arbitration procedures. 


THE PROCEDURE IN OPERATION 


Should conciliation and mediation procedures, however, be organized for the 
settlement of every kind of collective dispute? Would it not be desirable to 
draw a distinction between the settlement of disputes of a legal character and 
that of conflicts of interests? 

Where it is a question of a judgement in a collective dispute, the 
Scandanavian legal systems subject disputes of a legal character to special 
rules. Since the dispute is to be judged in law, it seems natural to submit the 
settlement to rules of procedure based on those of ordinary law. This solution 
is also adopted in Belgian law. But how should conciliation and mediation 
procedures be organized? It does not seem that the same solutions should be 
applied to both these procedures. 
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Generally speaking, conciliation is compulsory for the settlement of all 
collective disputes. It may seem surprising that a dispute concerning the 
application of an already existing legal rule should be the occasion for an 
attempted settlement between the parties. If the claim of one of them is 
grounded in law, how can an ‘amicable’ agreement be contemplated? But the 
problem is more complex and it is, moreover, significant that conciliation is 
always arranged for individual labour disputes all of which rank as ‘disputes 
of a legal character’. This idea is supported by a number of considerations. 
First of all, the application of the existing law may be a complicated matter, 
the disputes springing much more from the interpretation than from the mere 
application of a legal rule. In these cases, the reconciliation of the two parties’ 
standpoints would not appear impossible. On the other hand, even if the claim 
of one of them is obviously ill-founded, the conciliation procedure enables 
the dispute to be ironed out more quickly, and in an atmosphere different 
from that of legal procedure. It may be in the general interest to require a 
friendly settlement of disputes which disturb economic order and social peace. 
But such speedy settlement is also in the interest of the employees: labour 
disputes often revolve only around small sums, but thev are of considerable 
importance to workers who generally have no means of subsistence other than 
their wages. Finally, it is to be noted—and this is conclusive—that the sub- 
mission of collective disputes of a legal character to conciliation has no draw- 
backs because the settlement of the disputes depends, in the last resort, on the 
consent of the parties. If the defendant considers with good reason that the 
claim of the plaintiff is unacceptable, he has only to let the procedure take 
its course, in the certainty that the claim will be rejected. 

The problem is much more delicate as regards mediation. It arose during 
the preparation of the French law of 26 July 1957. Whereas under the normal 
system of the decree of 5 May 1955 mediation was only available for the 
settlement of conflicts of interests regarding wages, the new law permitted 
opening of the mediation procedure in all collective labour disputes. The 
draft laid before the National Assembly unreservedly subjected all collective 
labour disputes to mediation, including collective disputes of a legal character. 
This extension of the mediation field aroused very lively discussion, and 
Parliament only accepted it subject to considerable restriction. A number 
of arguments have been advanced for excluding disputes of a legal character 
from mediation. Firstly, from the institutional standpoint it has been maintain- 
ed that it is undesirable to over-extend the field of mediation: in France, 
mediators are not a specialized service with the single task of settling collective 
disputes. Lawyers, technicians or experts add mediation to their everyday 
occupations. It is as difficult to impose on them too burdensome a task as it is 
to find an adequate number of good mediators. A second objection arises from 
the fear of seeing a mediation procedure initiated concurrently with an action 
before the ordinary courts. It would be regrettable if proposals were recom- 
mended which ran counter to the judgement of a court. Against this argument 
it has been suggested that ‘court proceedings can be initiated only in respect 
of individual disputes’. This statement arises from the erroneous belief that 
the same claim cannot give rise to an individual dispute and a collective dispute 
at the same time. But every dispute of a legal character, if only because it 
raises the question of the application or interpretation of the law in force, is 
likely to give rise to an individual dispute. In this case, the collective dispute is 
distinguished solely by the fact that one of the parties is a group of workers. 
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But the co-existence of an individual and of a collective labour dispute \ 
frequent. The possibility of a contradiction between the result of mediatioy 
in the collective dispute and of the judgement given in the individual dispute 
cannot then be ignored. 
Against these very weighty arguments, could other considerations in favour 
of a limitless extension of mediation be advanced? It has been pointed out 
that it may be very difficult to distinguish between disputes of a legal character 
and economic disputes. This type of difficulty certainly exists, but its 
importance should not be exaggerated; it is anyhow inevitable in the arbj- 
tration of collective disputes, disputes of a legal character being settled in law 
and conflicts of interests in equity. Moreover, it has been said that ‘mediation 
does not lead to a decision or to a judgement, but to an attempt at conciliation, 
an attempt at reconciling the actual standpoints’—which, in the event of the 
conciliation procedure breaking down, is perfectly compatible with the 
subsequent opening of normal procedures in the ordinary law courts. The 
argument is invalidated by a certain confusion. There is no incompatibility 
between the settlement of a dispute of a legal character and the organization 
of a conciliation procedure, because it may be desirable to allow a settlement 
of the dispute by agreement between the parties. But mediation goes beyond 
conciliation. The mediator proposes to the parties his solution of the dispute, 
and the new law endeavours to invest the recommendation with all the force 
of constraint compatible with the principle that the conclusions of the mediator 
are not legally binding. Mediation then appears quite reconcilable with 
the settlement of a dispute of a legal character. When a legal rule has to be 
applied in a society, the authority of the law is undermined if an individual or 
a group is allowed to escape from its application. This observation has been 
made forcibly by heads of enterprises. ‘It cannot be too strongly stressed how 
irregular and unacceptable it is to introduce mediators, without responsibility 
and outside any legal control, into legal disputes involving rights or structures.” 
That was exactly the feeling of the National Assembly. The new Article 15 
of the law of 11 February 1950 stipulates that: ‘When the mediator finds that 
the dispute turns on the interpretation or the violation of a legal provision, 
either statutory or arising from an agreement, he must recommend the parties 
to submit the dispute either to the ordinary jurisdiction competent to hear it, 
or to the arbitration procedure for collective disputes.’ This standpoint of 
French law is not, however, universally shared; and American law, in parti- 
cular, knows no limitation in the scope of procedures for the settlement of 
collective disputes. 


The course of such a procedure is usually very simple when it is a question of 
procedure by agreement; the parties then organize a procedure which is 
completely informal. The spirit of legal procedures is somewhat different, 
especially where settlement of the dispute is imposed upon the parties. Measures 
are then taken to ensure that the dispute is examined under satisfactory 
conditions. 

The first question is that of fixing the manner in which the body entrusted 
with the settlement of the dispute shall take cognizance of the matter. Generally 
speaking, the right of bringing the dispute before a particular body is conferred 


I. Marcel Meunier, Statement at the Twenty-Second General Assembly of the National Council of French 
Employers, Jan. 1957, Bulletin du C.N.P.F., No. 157, p. 13. 
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upon trade unions and employers’ associations. It is a natural solution: profes- 
sional organizations represent employers and workers, and they are parties 
to collective agreements or to negotiations which have preceeded the opening 
of the procedure. The right to open a procedure is not, however, reserved to 
professional organizations. It can be enjoyed by heads of enterprises acting 
individually, or by an unorganized group of employees. But the consequences 
for social peace and economic life involved in procedures for settling collective 
disputes also imply recognizing the public authorities’ right to apply to con- 
ciliation or mediation bodies. The parties are often enjoined to report the 
dispute to the labour inspection services or to the government’s representatives. 
In the United States, the Taft-Hartley Act stipulates that a party to a collective 
agreement who wishes to have that agreement amended or terminated must 
notify this wish to the other party at least 60 days in advance. The Federal 
Mediation and Conciliation Service must be warned by a notification, to be 
addressed to it at least 30 days before termination of the contract, drawing its 
attention to the existence of a collective dispute. In France, once the public 
authorities have been notified, the procedure may be opened automatically 
by the Minister of Labour, the préfet, or the directors of the Labour Inspection 
Service. When a second attempt at settlement appears desirable after an initial 
failure, the task of opening the new procedure may be entrusted to the 
chairman of the Conciliation Commission (Article 12 of the French law of 
11 February 1950, amended by the law of 26 July 1957). 

While it is generally recognized that the public authorities are entitled to 
apply to the body entrusted with settling collective labour disputes, it some- 
times happens that the Government is reluctant to exercise this right. This is 
the case in France with regard to the mediation procedure. As the mediator’s 
recommendations are not binding and only become so after their acceptance 
by the parties, the Minister of Labour has generally refused to open the 
procedure without being sure of the parties’ consent. He has considered it 
useless to impose mediation where one of the parties was, from the outset, 
resolved to reject the mediator’s findings. The desire to respect the freedom 
of the parties is particularly strong in the United States of America; and the 
New York States Mediation Board has opposed all attempts to make mediation 
compulsory, the notion of ‘compulsory mediation’ seeming, to it, a con- 
tradiction in terms.! 

It is important to decide what is the right moment for the mediator’s 
intervention. All American writers emphasize the importance of this ‘timing’.? © 
[tis not desirable for the dispute to be brought before the mediator too soon: 
either the parties will feel that they are capable of reaching agreement unaided, 
and that the intervention of a third party is indiscreet, or they will not yet 
be aware of the seriousness of the dispute which may find them in different 
camps. In this event the parties must continue direct negotiations, the mediator 
reserving the right to intervene only if certain questions cannot be settled. 
On the other hand, mediation must not be left until too late, with the procedure 
opening only when the dispute has become acute; the parties’ positions will 
then have become too extreme, and it will be difficult for them to agree to 
concessions likely to lead to a settlement of the dispute. American practice 
is to bring in a mediator at the moment when the negotiations have reached 


1. ‘Mediation: Art and Science’, Industrial Bulletin, May 1951, p. 6. 
t. This point is particularly developed by E. Jackson and E. L. Warren. 
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an impasse and when the parties, apprehensive of the course that the dispute | 


has taken, are more prepared to welcome the assistance of a mediator. 


The desire to reach a settlement of the dispute contributes not merely 
towards facilitating the procedure to the maximum extent, but also toward 
determining the time-limits within which to apply to the body entrusted with 
conciliation or mediation. In French law, there is a time-limit of one month 
within which the dispute may be brought before a conciliation commission, 
The same concern arises at different stages in the course of the procedure, 
The attempt to settle a collective dispute should, in fact, be fairly expeditious, 
experience showing that ‘the longer a dispute continues, the more difficul 
it is to reconcile the views of the parties, and the more serious the possibilities 
of an open conflict become’. Thus time-limits can be imposed for summoning 
the parties, hearing witnesses and producing proofs. 

It is however curious to find, in some legal systems, the reverse tendency—the 
desire to prolong the period for settling a collective dispute. This is frequently 
the case under systems which prohibit recourse to strike action while the 
procedure for settling the dispute is under way. Canadian conciliation pro. 
cedure reflects the idea that the procedure should correspond to a period of 
appeasement, and that a slow procedure may induce the parties to display 
greater eagerness to settle the dispute.? No time-limit is laid down for the 
nomination of the conciliator; but the latter must report to the Minister 
within 14 days (a period which the Minister may extend). 

Should the conciliator fail in his efforts, there is no time-limit within which 
the Minister must take the decision to set up a commission, or nominate the 
members proposed by the parties, or appoint the chairman when the two 
representatives of the parties cannot reach agreement on this point. The 
conciliation commission must make its findings known within the 14 days 
immediately following the nomination of its chairman, but this time-limit 
can be extended by the parties or by the Minister. The latter may order the 
commission to study the dispute afresh and submit a new report to him. It 
is only after seven days have elapsed following the receipt of the final report 
that the parties may have recourse to a strike or a lock-out. It is not surprising 
that, in these circumstances, conciliation procedures are extremely lengthy; 
conciliation commissions have sometimes produced their report six, eight or 
even ten months after their nomination. 

This system has not yielded satisfactory results. In February 1956, the 
Canadian Labour Congress pronounced the following judgement on the 
procedure in question: ‘The period of “appeasement” often becomes in fact 
a period of “incitement”; the longer it lasts, the worse the dispute becomes 
and the greater the risk of a strike being started by the workers, who have 
lost all patience because of the law’s delays. . . . Nothing does more damage 
to good or potentially good relations than delays and shilly-shallying.’ 
The congress noted, moreover, that the statutory delays were almost always 
to the advantage of the employer, who was thereby enabled to undermine 
the action of the trade union and intimidate its members. The director of 
McGill University Industrial Relations Centre (Montreal), Mr. H. D. Woods, 
came to the same conclusions, adding that the slowness of the procedure 


1. ILO, Industrial Relations, Report VIII (1), 1947, p. 103. 
2. See the description of the system in A. Stenger, op. oe. +» PP. 30-2. 
3- Quoted by A. Stenger, op. cit., pp. 300-1. 
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was systematically encouraged by the parties, who used ingenious methods 
to submerge the conciliator and the commission in the negotiation procedure.! 
United States experience is, generally speaking, the same. Describing 
the results of the boards of inquiry procedure instituted by the Taft-Hartley 
Act, Mr. Blanc Jouvan remarks: ‘Experience shows that moral persuasion 
and appeals to patriotism do not, in most cases, suffice to bring about a peaceful 
settlement of the dispute; sometimes they even serve to sharpen the conflict 
between the parties (this is particularly the case when a secret ballot vote is 
organized within tue enterprise); the result is that the negotiators’ task has 
in no way been made easier at the expiry of the 80 days time limit. The 
latter, far from u..ing the desired effect of “clearing the air” and encouraging 
reflexion, merely «+asperates each of the contending parties.? It has even 
happened that the Government has been incapable of making workers’ 
organizations observe the 80 days time limit. At least twice, John Lewis and 
the United Mine Workers preferred legal proceedings against them, for 
violation of the injunction, to compliance with the emergency procedure. 


Once the conciliation or mediation body has been applied to, the parties’ 
participation in the procedure must be secured. This condition is not always 
observed when the procedure is opened at the request of only one of the 
parties, or when it has been opened automatically by the public authorities. 
Generally speaking, the rule is that the parties must appear in person before 
the commissions. There are a number of provisions for this purpose. 

Usually the parties are obliged to appear in person before the conciliation 
commissions. Accordingly, their representation is often governed by strict 
rules. There might, for instance, be a danger that, with the object of delaying 
the proceedings, heads of enterprises would have themselves represented by 
subordinate staff, without powers of decision. French law rules that repre- 
sentation is only permitted in cases of ‘serious hindrance’; and it can be 
entrusted only to a person having powers to negotiate and to conclude a 
conciliation agreement. If one of the parties is a body corporate, it must 
appoint a duly authorized representative, likewise having powers to negotiate 
and conclude an agreement (law of 11 February 1950, Article 9, amended by 
the law of 26 July 1957). This solution is also recommended in Canada, 
among the suggestions made for improving the working of conciliation 
commissions. In order to expedite negotiations commissions shouid require the 
presence of high-grade representatives of the management. The employers’ 
representative is often only an employee, without the power of advocating a 
compromise solution or concluding an agreement; he is bound to his terms 
of reference, and merely repeats what he has been told to say. If he admits a 
claim of the workers or makes a concession to them, he may even fear that he 
will lose his job; and he must sometimes display intransigence, in the presence 
of other members of the company. Only discussions at the highest level can 
achieve satisfactory results. Experience has long shown that, when a strike is 
on the point of breaking out, top representatives of the management obtain 
more results in a few hours than months of negotiation at a lower level have 
produced, because no delegation of powers is then necessary.’* 


1. H. D. Woods, ‘Canadian Collective Bargaining and Dispute Settlement Policy: an Appraisal’, Canadian Journal 
of Economics and Political Science, Vol. XXI, Nov. 1955, Pp. 464. 

2. X. Blanc Jouvan, op. cit., p. 428, text and note 56. 

3. A. Stenger, op. cit., p. 304. 
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This is what all specialists in mediation law find. They point out that 2 
procedure may sometimes fail because the employer’s representative is afraid 
of displeasing the management by his decisions. When the mediator’s efforts 
are paralysed in this way, negotiation should be resumed at a higher level, 

If the parties have to be represented, it is not desirable for too many persons 
to take part in the procedure, especially if joint meetings have to be organized; 
over-crowded assemblies are always likely to be difficult to organize, and are 
often ineffective. 

It is no less necessary to take steps against failure to appear, or against 
constant ‘representation’ of the parties. To this end, a new summons may 
be served on the defaulting party. If the latter still refuses to take part in the 
procedure, penalties may be inflicted on him. Article 19 of the French law 
of 11 February 1950 (amended by the law of 26 July 1957) stipulates that the 
chairman of the conciliation commission shall draw up a report and that a 
first failure to appear is punishable by a fine of from 18,000 to 36,000 francs, 
and a second failure by one of between 36,000 and 72,000 francs. 

In order to make the procedure as informal as possible and encourage 
an amicable settlement, certain legal systems forbid the parties to be represent- 
ed in conciliation commissions by a barrister. This is the case in Australia, 
India and Mexico.' A similar rule, excluding all members of the legal 
profession, was in force in Canada until 1948. In France, members of 
the legal profession are indirectly prevented from representing the parties, 
since, under the terms of Article 9 of the decree of 27 February 1950, each 
representative must either belong to the same organization as the party which 
he represents or be employed or work on a permanent basis in the enterprise 
involved in the dispute. 

Legal systems, while very strict as regards representation, seem much 
more liberal in the matter of aid to the parties; for instance, they allow the 
latter to have the assistance of a member of the trade union or professional 

organization to which they belong. 


While contemporary systems of law thus endeavour to ensure that application 
to the body responsible for settling the dispute shall be effective (and effective 
within a relatively short time), and that the parties to the dispute shall be 
actually involved in the procedure, they refrain from laying down precise 
rules for conciliation procedure. In the United States, France and Great 
Britain, Parliament has refrained from legislating on this point. In India, 
the law prescribes that the conciliation body ‘shall act according to the method 
which seems to it the best’. Other legal systems, like those of Australia and 
Canada, expressly provide that the rules constituting the ordinary law of 
procedure are not binding in the case of conciliation bodies. It seems, 
however, that in Canada the procedure used by the chairman is generally 
based on that of the courts, and we see again what considerable effect the 
choice of a lawyer as chairman may have on the course of the proceedings. 
The desire to remove all formalism from the conciliation procedure cannot 
but be approved. The problems involved by the settlement of collective 
labour disputes are seldom legal in character. They are more often economic 
or social issues or questions of working-class psychology, to which rules of 
procedure are ill-adapted. Moreover, it must not be forgotten that the 


1. ILO, Industrial Relations, Report VIII (1), pp. 103-4. 
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TECHNIQUES 


: that a workers, already ill-equipped to discuss economic questions, are even more at 
s afraid a loss in the legal sphere, particularly where procedure is concerned. Finally, 
8 efforts strict rules of procedure are useless during an attempt at conciliation. Forms 
level. of procedure represent an essential protection for the parties where the solution 
Persons J of a dispute is imposed by a judge, but not where it is a case of conciliation. 
anized, Here, the body responsible for assisting in the settlement of the dispute has 
and are simply to hear the arguments of the parties and to suggest to them the basis 
‘ of an agreement. But it has no power of its own, either to investigate or to 
oe settle the dispute. Settlement must result from agreement between the 
parties. 

t in the JP This explains why the only rules laid down by conciliation legislation 
ich law F concern the term or limits of the procedure. When an agreement is reached 
hat the in the conciliation commission, a report is drawn up. The dispute is then 
that a settled, and subsequently the legal status of the agreement will have to be 
francs, determined. If the dispute has not been wholly settled, a report of non- 
conciliation is prepared. It sets out the points on which differences still 
Ourage F exist. It is then possible to apply, either to the second-stage conciliation body, 
af or to the body entrusted with the mediation of the dispute. 

> legal F The mode of operation of the mediation procedure differs appreciably from 
ers of F that of the conciliation procedure. 
eters The powers conferred on the mediator in the investigation of the dispute 
» each bring out one contrast between mediation and conciliation. While the 
which conciliator merely seeks to bring the standpoints of the parties closer together 
erpris¢ # and only examines the dispute in the terms in which they submit it to him, 
without being able to verify their allegations, the mediator enjoys considerably 
much larger powers. The rules concerning this point are very much the same in 
44 the J the various national legal systems. 
sional | 1 will be remembered that in the United States of America the Taft-Hartley 
Act authorizes the President to appoint a board of inquiry for disputes which 
are likely to endanger the health or security of the nation. The board may 


cation # ummon persons whose evidence appears to it to be useful, or may procure 
ective F documents which it needs. It then draws up a report to the President which 
all be contains a statement of the facts and a summary of the standpoint of each 
recisé # party, but makes no recommendations. Then comes the President’s request 
Great to the Attorney-General for the issue of a temporary injunction against a strike 
india, | or a lock-out. The President intervenes again by instructing the board of 
ethod inquiry to submit to him a second report, which sets out the respective claims 
a and F of the parties and contains the last proposal for settlement made by the 
aw of employer. Within 15 days the National Labour Relations Board organizes a 
cems, J secret baliot, in order to enable the employees to express their feelings as to the 
* ay employer’s proposals. Once the results of the ballot are known, the injunction 


is raised and the President submits a full report on the procedure to Congress, 
: including the conclusions of the board of inquiry and the ballot organized by 
inno’ | the NLRB. He adds any suggestions which he thinks should be made with 


— a view to useful action. 
gy , The board of inquiry is not empowered to submit in a recommendation 
“ the broad lines of a solution for the dispute. It in quite otherwise in the 


procedure of the fact-finding boards. This type of board studies the claims 
of the parties, proceeds to an inquiry on their merits, and submits a report 
which may be accompanied by a recommendation. 
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Mediation procedure is, under French law, fairly thoroughly organized, 
The mediator must ascertain the financial situation of the enterprises and the 
social situation of the workers concerned in the dispute. He receives from the 
parties a memorandum containing their observations; he can collect infor. 
mation from the enterprises or the trade unions. He can require of the partie; 
any document or statement of an economic, accounting, financial, statistical 
or administrative nature which might be useful to him in the accomplishment 
of his task. He may have recourse to the services of experts or of any person 
in a position to enlighten him. The mediator is entitled to summon the 
parties; and the provisions governing the appearance of the parties and the 
question of their representation in the case of conciliation also apply to 
mediation procedure. The obligation upon the parties to appear before the 
mediator or to be represented is safeguarded by the same legal penalties a 
those applying in the case of conciliation procedure. Refusal by one of the 
parties to transmit to the mediator the documents he needs is likewise subject 
to penalty.! 

The mediator must investigate the dispute within a fairly short time—15 days 
from the date of his appointment. This time-limit may prove rather shor 
when the mediator has to familiarize himself with all the problems of the 
branch of economic activity concerned, in order to discover whether a better 
technical organization of the enterprises or a change in their commercial 
policy would enable the workers’ demands to be met. But the time-limit 
can be extended with the agreement of the parties and its non-observance 
is not subject to penalty, unless it be by the appointment of a new mediator. 

Once he is acquainted with the circumstances of the dispute and is in a 
position to form his own opinion on it, the mediator may, in the first place, 
attempt to reconcile the parties. This possibility, which was not provided for 
in the original text of the decree of 5 May 1955, was sanctioned, in the light 
of experience, by the law of 26 July 1957. The mediator is, in fact, in a 
relatively good position to make a fresh attempt at reconciling the parties. 
Unlike the representatives of trade union organizations who are members of 
conciliation commissions, he is not directly involved in the dispute. He 
enjoys greater authority, in virtue of the rules governing his appointment; 
moreover, the fact that the parties do not know the mediator’s intentions mai 
induce them to seek for an agreement. Only if this last attempt fails does 
the mediator intervene with his recommendation. 

In Canada, if the conciliator fails to achieve a settlement, the Minister can 
nominate an ad hoc conciliation commission. The National Labour Code 
authorizes conciliation commissions to require the production of certain 
documents, to call witnesses and to hear them on oath. The commissions 
have the right of entry into the enterprises, with a view to inspecting them and 
forming a better judgement on the questions at issue. In practice, the 
commissions make only moderate use of their powers, especially in the matter 
of hearing witnesses on oath. ‘They hesitate considerably to take evidence 
on oath or employ legal shorthand-writers, and only do so in exceptional 
cases. If all their statements are recorded in writing, the parties feel a certain 
constraint, and the likelihood of their reaching agreement is much less than 


1. It is not certain that this solution is the best for effective mediation. In Denmark, ‘the mediator has never 
demanded information beyond that submitted voluntarily by the parties ..., recognizing that to do so might 
destroy the spirit of voluntarism that is basic to the mediation system’ (Galenson, op. cit., p. rr). 
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when they are in a position to express themselves freely without what they say 
being formally recorded.” 

In Great Britain, the Government can appoint either an investigation 
committee, in conformity with the Conciliation Act, or an inquiry tribunal, 
under the provisions of the Industrial Courts Act. The inquiry tribunal 
works under stricter rules of procedure than does the investigation committee. 
It can hear witnesses on oath and demand all necessary documents and 
information from the parties. 

The procedure followed in Denmark deserves special attention, by reason 
of the care taken to understand the psychology of the parties. It is described 
by the Danish Government as follows: ‘If in the course of the proceedings it 
appears that some of the questions at issue between the parties have not been 
the subject of actual negotiations on their merits between the parties, or on 
account of their special occupational character should be settled by direct 
negotiation between the parties, the conciliation board may require such 
negotiations to be opened and refuse to continue its intervention until these 
negotiations have taken place. With the consent of the parties, or one of them, 
the conciliator may in this case decide that the resumed negotiations shall 
be carried on under the chairmanship of a sub-conciliator. 

‘When the conciliator has satisfied himself that further negotiation is not 
likely to be fruitful, he proceeds to summarize his findings. Before preparing 
the final draft of his proposal, the conciliator informs the parties of his major 
findings and secures, from each, one of the three possible reactions to the 
proposal as a whole: namely, rejection, acceptance or non-committance. 
There is neither a legal nor a customary obligation on the part of a conciliator 
to issue a conciliation proposal, and it is at present the practice for him not to 
do so if the negotiation committee of either side rejects it outright. However, 
asa rule, negotiations are closed by the submission, on the part of the conciliator 
(or conciliation board), of a draft settlement, after both parties have indicated 
informally to the conciliator that they are prepared to recommend to their 
constituents the adoption of the proposal as he has outlined it. Before the 
proposal is printed in the form in which it will be sent out for voting, it is 
subjected to a final “technical revision” session, during which either party 
may object to outright errors or to the inclusion of matters that are either not 
germane or were not dealt with during negotiations, but not to the basic 
provisions to which they had given their preliminary approval. 

‘Upon the promulgation of the conciliation proposal, the parties are given 
a definite period, usually from two to four weeks, during which they must 
ascertain the views of their constituents through the procedure stipulated by 
law. In the absence of an express authorization by the conciliator, it is a 
violation of law if the parties publicly disclose any of the terms of the concilia- 
tion proposal until the balloting is completed. Every worker and employer 
entitled to vote has access to the full text of the proposal. The votes are counted 
by each side separately and submitted simultaneously to the conciliator; if 
there is an affirmative vote by both employers and workers, the relevant 
terms of the conciliation proposal are written in collective agreements.’* 


However precise the legal rules for conciliation or mediation may be, in 


1. A. Stenger, op. cit., p. 294. 
2. MacNair Report, Annex II, pp. 464-6. 
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themselves they only constitute a background and cannot ensure the succey 
of the operation. But practice has made it possible to recognize certain working 
rules which are important for the success of these procedures. 

The authority called upon to take part in the settlement of the dispute 
must, at the outset, succeed in winning the confidence of the parties. 

It must convince them of its impartiality. For this reason it is better for the 
authority to be appointed by common agreement. If that is impossible, it is 
desirable that the appointment of the mediator by the public authoritie 
should not run counter to the susceptibilities of either party to the dispute. 
The French law of 11 February 1950 provides that, if the parties are not in 
agreement on the appointment of a mediator, the latter is selected by the 
Minister of Labour. But the préfet concerned must first be consulted. It 
stipulates, moreover, that the list of mediators shall be drawn up after consul- 
tation with and examination of the suggestions of the most representative 
employers’ associations and trade unions on the national plane, represented 
on the Higher Commission for Collective Agreements. Another formula js 
characteristic of certain countries, such as Denmark. There, the mediators 
are appointed by the Government after unanimous approval by the Labour 
Tribunal, on which management and workers are represented. No mediator 
can, therefore, be nominated unless be enjoys the confidence of the workers.! 

The impartiality of the mediator does not mean that he must always be 
selected from milieux as remote as possible from the world of industry. If it 
is necessary to impress on the head of an enterprise the need for making 
concessions to the workers, no mediator is more suitable than one enjoying 
special authority among managerial circles. The same is true, mutatis mutandis, 
if it is desirable for a mediator to enjoy special prestige among the workers. 

In order not to compromise his impartiality, therefore, the mediator will 
be careful not to take up any position prematurely, and will refrain from 
giving the impression that he is supporting one of the standpoints presented to 
him before being thoroughly aware of the other party’s point of view. 

The mediator must also create the impression that he completely understands 
the dispute. Each party must be able fully to state the causes and the course 
of the dispute, and the nature and grounds of its claims. The success of the 
procedure may be compromised if one of the parties thinks that the mediator 
has not understood its line of argument in all its details. By refraining from all 
injudicious approval, the mediator should convey the impression that the 
argument presented to him is as familiar to him as to the party itself (‘the 
mediator as one of us’). It may therefore be useful for him, after having heard 
one of the parties, to sum up the latter’s statement, correcting it if necessary, 
so that the party may feel that the mediator is presenting its case just as well 
as it could have done itself. The speed and accuracy with which the mediator 
grasps the claim of each party are material factors in the success of the media- 
tion. 

The mediator must not, however, spend too long on this phase of the 
procedure; repeated statements, by the parties, of their cases can only lead to 
a stiffening of each position and make settlement of the dispute more difficult. 


Once the parties’ positions are completely understood, the mediator’s task 
is to divest the dispute of its emotional features. Every serious dispute arising 


1. W. Galenson, op. cit., p. 107 et seq. 
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in labour relations is accompanied by tensions which the mediator must 
endeavour to lessen.! For example, he will ask the parties to refrain from press 
campaigns, and to ensure the continuation or resumption of work during the 
procedure; he will endeavour to dispel any hostility, and any misunder- 
standings, which may have arisen between the parties. Experience in the 
settlement of collective labour disputes shows, moreover, that often the 
ties are in disagreement, not as to the facts which have caused the dispute, 
but as to the significance of those facts. The mediator will reduce the facts 
to their true proportions; he will endeavour to make each party understand 
the reasons which have led the other party to ascribe a different significance 
to them. In American practice, considerable importance is assigned to this 
process of ‘cooling off’ and ‘factual deflation’. : 


In conducting the procedure, the mediator must try to establish psychological 
conditions for success. If applied to by one party, he will meet that party 
first of all. If both parties have applied to him, he will consider which it is 
better to hear first. In general, mediators prefer to interview the two parties 
separately, before meeting them together. Each party will express itself more 
freely when alone with the mediator; in particular, it will be easier for it to 
indicate what concessions it is prepared to make. Mediation has in this respect 
the advantage of eliciting from a third party (or appearing to do so) a possible 
solution which over-rigid positions taken up during the dispute, and consider- 
ations of prestige, would not enable either of the parties to propose of its 
own accord. 

When the parties are invited to meet the mediator together, precautions 
must be taken to ensure that the time, place and circumstances of the meeting 
are the best for the mediation. 

In particular, the mediator will meet each of the parties separately if the 
dispute has created too acute a tension between them and has made a joint 
meeting difficult. He will resume direct negotiations only when passions have 
cooled. A well-tried technique consists in assembling the parties in order to 
discuss questions which are not calculated to arouse lively controversy, as for 
example joint decisions on the mediation procedure. So long as the parties 
are unable to discuss between each other the subject of the dispute, the mediator 
will act as an intermediary between isolated groups. 

Certain legal systems lay down definite rules for this procedure. In Den- 
mark, the first conciliation meetings are generally joint ones. Each party 
submits, so far as it is concerned, a résumé of the situation to the conciliator, 
with a view to defining the matter in dispute. Then, meetings are held in the 
presence of one of the parties, or of both, as the conciliator deems fit. The 
meetings are unofficial in character and are held in private. 

During this preparatory phase, the mediator will also endeavour to grasp 
the underlying and often unexpressed reasons for the dispute—the clash of 
two personalities, the fear of one workers’ group that a rival union may be 
set up, the possibility of political agitation. Knowledge of all the underlying 
factors in the dispute is indispensable if its settlement is to be on the right 
lines. 


1. Sidney Garfield and William Foot Whyte, ‘The Collective Bargaining Process: a Human Relation Analysis’, 
Human Organizati 1950. 


587 


: 


INTERNATIONAL SOCIAL SCIENCE BULLETIN 


Thereafter it is possible to arrive at the essential part of the procedure and to 
prepare the parties for a settlement of the dispute. The mediator will strive 
to get each party to understand the other’s position, to realize the weak 
points in a claim and to see the impossibility of extreme solutions. He will 
draw the parties’ attention to the possible consequences of an open conflict, 
indicating to them how public opinion and the public authorities are reacting. 
In the course of his interviews he will try to ascertain the parties’ true purposes; 
to identify the points on which unshakeable positions have been taken up, 
and the field in which mutual concessions are possible. He will thus succeed 
in defining the scope of a possible fresh negotiation between the parties. 

The mediator must follow the course of the procedure, suggesting the 
suspension of negotiations that have reached an impasse or, alternatively, 
proposing new meetings with one of the parties or with both. 

He will often have to propose for settling the dispute a new solution which 
the parties, too absorbed in their differences and lacking the necessary skill, 
had not thought of. Imagination in the discovery of such solutions is an 
essential quality in a mediator. 

The mediator will be particularly careful about how he presents his sug- 
gestions. They are liable to be rejected if he submits them too early, when the 
parties are not yet ready to accept them, or if he makes them before the 
parties’ minds have been sufficiently prepared for them. Equally, however, 
such suggestions may fail if they are made too late and the moment when an 
agreement might be reached, slips by; the parties may, by that time, have 
resolved on ‘direct action’. 

If mediation reaches a deadlock, the practice of the Federal Mediation 
and Conciliation Service in the United States is to ask higher authorities to 
take part in the procedure, either within the service itself or within the organ- 
izations to which the parties to the dispute belong. 

In the event of failure, the mediator may announce his own personal 
feeling with regard to the settlement of the dispute, or suggest that the most 
favourable proposal put forward by the employer to the workers be submitted 
to a vote of the employees, or, again, recommend arbitration of the dispute. 
But American practice is against entrusting such arbitration to mediators. 
The arbitrator imposes his decision on the parties, and his award may often 
displease one of them; this may prejudice the success of later mediation. 
A separate body of arbitrators is accordingly put at the parties’ 
disposal. 

Finally, the mediator can provisionally withdraw, holding himself in 
reserve to intervene later when his intervention is likely to prove 
successful. 

It will thus be seen how many qualities are required for mediation. The 
mediator must have a thorough knowledge of industry and labour relations; 
the conviction that any agreement reached between parties is preferable to 
a solution imposed by a third party; a capacity for analysing the facts of a 
dispute rapidly, and understanding the positions of the parties; an inventive 
mind; steadfastness in the will to reach a settlement of the dispute; and the 
art of negotiation, when one stage of the procedure has to be terminated or 
recommendations have to be accepted by the parties as if the latter themselves 
had framed them. According to an idea suggested in connexion with the 
New York State Mediation Board, mediation is at once an art and a science. 
The best mediators are those who, through their social position, possess a 
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rsonal authority recognized by the parties and extensive experience of 
collective bargaining.! 


It seems possible to define more thoroughly the conditions for successful 
conciliation or mediation procedures, by connecting them with the factors 
which determine the success of strikes or lock-outs.? 

Parties to a collective dispute are subject to various kinds of pressure, from 
social environment, political influences or economic facts. Firstly, public 
opinion can bring pressure to bear on the parties to a dispute. Its role is 
doubtless negligible when the dispute does not inconvenience the public; 
such is the case, for instance, with a strike in the coal-mines, if it only affects 
supplies for industry and does not disturb domestic users. But transport, 
electricity or gas strikes soon create in the public mind, resistance to the conti- 
nuation of the dispute. Political influences are also conceivable; labour services, 
such as those dealing with unemployment relief, maintain a more or less 
neutral attitude in collective labour disputes, and the right of requisitioning 
can sometimes be exercised to put an end to a strike or lock-out. Finally, 
the parties to a collective dispute undergo economic pressure. Strikers’ savings, 
trade union funds, the degree of discipline among the workers, the measure of 
dislocation produced in the enterprise—all these factors have their influence 
on the effectiveness, or otherwise, of the collective withholding of labour. 

Conciliators or mediators can make use of these forces, to such an extent 
that mediation has sometimes been regarded as the art of utilizing forces 
which, of themselves, tend to produce a settlement of the dispute.* The 
mediator helps the parties to realize the forces acting upon them. But if he 
does not succeed in this, and encounters an unjustified claim on the part of 
one of them, he can suspend his activity in order to allow political, economic 
or social forces to exert their compelling action. He can even assist the working 
of these forces, e.g. by enlightening public opinion. 

These are not the only factors, however, determining the prospects of 
effective intervention. Every dispute does not offer the same technical pos- 
sibilities for its settlement. Disputes involving a question of principle leave 
the mediator no course save acceptance or rejection of the claim. More 
facilities are available in the case of other disputes, e.g. those concerned with 
wages. The percentage increase, the starting-point for wage increases, the 
distinctions it is sometimes possible to draw between different categories of 
staff, a comparison with the position in other enterprises—all this offers means 
of bringing the standpoints of the parties closer together. The mediator’s 
position is even better in complex disputes, where the parties can make various 
concessions to each other. It then becomes possible to work out a settlement 
of the dispute in which each party will secure an advantage. 

To the forms of pressure inherent in every collective dispute, the mediator 
adds those resulting from his own intervention—an impartial person’s judge- 
ment as to the means of resolving the conflict, his experience of industrial 
relations, and his ability to persuade one of the parties to accept what is 
justified in the claim of the other party. 


1. A portrait of the good mediator is drawn by E. L. Warren, op. cit., p. 25. 

2. On this analysis, see Ed. L. Warren, in A. Kornhauser, e¢ al., Industrial Conflict, 1954, p. 292 et seq. 

3. See Ed. L. Warren's remark: ‘It isthe thesis of this chapter that, what the form of mediation, the essence 
of the procedure is the exertion or channelling of pressure on one or both of the two parties in dispute to obtain 
the necessary concessions for the settlement of their difference’ (op. cit., p. 292). 
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But there is no recipe for ensuring the success of mediation, no sure guide 
for the settlement of a dispute. All specialists in mediation agree that each 
dispute constitutes a case of its own, and that the success of the procedure 
depends to a large extent on the character of the parties and of the mediators; 
there is no magic formula for mediation. 


THE SETTLEMENT OF THE DISPUTE 


Conciliation procedure, if successful, leads to an agreement between the 
parties. The conciliator will, unless they deem it unnecessary, take some part 
in the drafting of the agreement. Have all the questions which divided the 
parties been settled? Is the agreement contrary to general interest? Does it 
contain ambiguous formulae which may give rise to disputes as to its inter- 
pretation? What effect will it have on future relations between the parties? 

Whether this agreement is completed in the course of the procedure or in 
separate negotiations, it has the character of a real collective labour agree. 
ment. Its form will vary according to what each national legal system regards 
as a collective agreement. It would be impossible, in this respect, to record 
all the very different rules applied to collective agreements in modern law. 
It will be sufficient to note the similarity, under contemporary legal systems, 
between the rules governing conciliation agreements and those applied to 
collective agreements. Under French law, a conciliation agreement, like a 
collective agreement, is made public. It has a binding character; and its scope 
can be extended if it has been concluded between highly representative trade 
union organizations or employers’ associations. It must even be the subject 
of an extension order, if it was concluded with a view to settling a dispute ina 
branch of activity already covered by a comprehensive collective agreement. 
On the other hand, English law makes a conciliation agreement no more 
authoritative than a collective agreement. 

While the conciliation agreement is, generally speaking, on the same footing 
as a collective agreement, it is interesting to notice the different conception 
which obtains in Australia. In that country, where collective disputes are 
normally settled by arbitral award, the agreement reached between the 
parties is ratified by the Federal Conciliation Commission or by the Con- 
ciliation Commissioner, and it has the same authority as an arbitral award. 

As regards the date of application of the conciliation agreement, one pro- 
vision is met with fairly frequently in national legal systems. The agreement 
is not only operative from the date on which it was concluded. It has retro- 
active effect, dating, for instance, from the day on which the request for 
conciliation was filed. This avoids prejudice to the workers’ interests because 
of a lengthy procedure, and deters employers from undertaking ‘delaying 
action’ aimed at postponing, for as long as possible, the application of the 
agreement. At the same time, it ensures that the conciliation body has the 
necessary time in which to arrive at a satisfactory settlement of the dispute. 


. Mr. Alfred Stenger remarks that this solution would be desirable in Canadian law. Criticizing the slowness of 
mediation procedures, and convinced of the need to improve Canadian law on this point, he says: ‘A partial 
solution might be arrived at, by incorporating in the law’a provision which would give to every agreement 
retroactive effect dating back to the expiry of the former convention, so as to remove all possible pretexts 
for delaying or prolonging the negotiations’ (op. cit., p. 292). 
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Mediation procedure raises quite different probiems. 

The mediator is generally free to present, or not to present, a recom- 
mendation. In Denmark, in disputes regarding the negotiation of collective 
agreements, the mediator sounds the parties as to the terms of a possible 
recommendation, but refrains from formulating a proposal for settlement if 
both parties agree in rejecting it. The mediator overrules this refusal only 
when there are serious grounds for thinking that a referendum organized 
among the professional organizations will endorse his recommendations. On 
the other hand, if the parties concur with his suggestions, a joint conference 
is held for a technical revision of the text, in order to eliminate, if need be, 
factual errors or matters which have not been discussed in the course of th 
negotiations. 

There then arises the problem of how the mediator’s recommendation is to 
be presented. French law makes no particular provision on this point. One 
mediator, Mr. Alain Barjot, has remarked that ‘the way in which recom- 
mendations are presented has so far varied considerably, according to the 
mediators. In some cases, the recommendation has been oral. In most cases, 
it has been in written form. Very frequently the author of the written recom- 
mendation drafts it as if it were a legal decision, while certain mediators have 
drafted it in the form of a report or memorandum’.! 

Similarly, notifications to the parties have differed as to form. Sometimes 
the recommendation has been notified to the parties by letter. In other cases, 
mediators have handed them the notification during a meeeting. This method 
may seem preferable, because it enables the author to explain the terms of 
the recommendation and to dispel certain misunderstandings; it also gives 
him the opportunity of stating more fully the reasons for his suggestion. 
Sometimes mediators have had the recommendation distributed among 
members of the staff, in order that the latter may think them over beforehand 
and decide, in the light of fuller knowledge, whether to accept or reject the 
mediator’s proposals. This method has the advantage of making these proposals 
easier of acceptance. 

In Scandinavian countries, the mediator’s recommendations may be 
accepted either by the professional organizations or as the result of a 
referendum organized among the employees.” 

There are thus two systems, at least so far as the workers are concerned: the 
recommendation is accepted, sometimes by the trade unions and on other 
occasions as the result of a ballot among the employees. In the United States, 
mediators’ suggestions are generally submitted to the trade unions for 
acceptance. The mediators may on occasion enter into direct relations with 
the employees, but this very seldom happens and then only in the case of 
small firms. Such action by mediators is liable to be resented by the trade 
unions, which are concerned to retain the direction of collective negotiations. 
for themselves. In Scandinavian countries, on the other hand, direct con- 
sultation with trade unionists is on the same plane as the signifying, by pro-~ 
fessional organizations, of their agreement. But complicated rules (often sub- 
sequently amended) have had to be established, especially when several 
unions are concerned in the settlement of the dispute; they bear on the fixing 


1. A. Barjot, ‘L’expérience de cing mois de médiation’, Droit social, 1956, p. 75. 
2. For Norway, see H. Dorfman, op. cit., p. 115-16; for Denmark, W. Galenson, op. cit., p. 122 et seq. 
3. ‘Mediation: Art and Science’, Industrial Bulletin, May 1951, p. 6 et seq. 
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of a quorum and the definition of a majority, and provide for a possible com. 
bination of votes cast within the different groups in favour of acceptance o; 
rejection of the mediator’s proposals. 


Secondly, there is the question of defining how far the results of the mediation 
are binding. On this point, the rules formulated under contemporary legal 
systems are more or less the same. In French law, the mediator submit 
proposals to the parties with a view to settling the points in dispute, in the 
form of a recommendation, accompanied by the grounds therefor. But this 
does not bind the parties. The recommendation is compulsory only if they 
accept it. In that case, the agreement has the same effects, and is subject to 
the same formalities, as a conciliation agreement; the procedure thus leads, 
finally, to a collective agreement, and the mediator is only, in the words used 
by Mr. J. J. Ribas, ‘an adviser on professional relations’.t A closely related 
idea inspires the French Labour Code for the Overseas Territories, but it js 
expressed, technically in a slightly different way. In these territories, the 
recommendation becomes binding if neither of the parties registers its objection 
within four clear days of the date of notification. Both systems have something 
to be said for them. If the mediation has been conducted as the legislator 
intended, i.e. by persons alive to their social responsibilities and after a careful 
investigation, it seems legitimate to make the outcome of the mediation 
binding, without prejudice to the right of objection. This solution safeguard; 
the freedom of the parties; but it requires positive action on their part, placing 
on them the responsibility for destroying the authority of the recommendation, 
However, it is the rule obtaining in French metropolitan law that is most 
frequently found in other countries, as a few examples will show. In Canada, 
conciliation commissions draw up recommendations which neither of the 
parties is obliged to accept. However, Federal law and certain laws of the 
provinces contain provisions under which the parties to a dispute may come 
to an agreement, in advance, to accept the recommendations of the competent 
commission. Mediation procedure is thus transformed into arbitration by 
agreement. In the United States, the parties are not obliged to accept either the 
recommendations of the Federal Mediation and Conciliation Service or those 
of the fact-finding boards. As for the boards of inquiry under the Taft-Hartley 
Act, it will be remembered that they may not even present recommendations. 
It must also be recalled that, on the appearance of a board’s second report, 
the last proposals of the employer must be submitted by the National Labor 
Relations Board to a secret ballot by the staff. In Great Britain, the conclusions 
arrived at by the commissions of investigation or the inquiry tribunals are 
mainly designed for the information of the public authorities, and are not 
binding on the parties to the dispute. The same attitude inspires all these 
provisions: the desire to respect the independence of professional circles, and 
to impose no rule in labour relations which is not freely accepted by the parties. 


The technique of the recommendation being thus explained, it is possible to 
pass judgement on the value of this procedure. The general impression is 
undoubtedly favourable, and the results of mediation procedures are certainly 
better than those of mere conciliation. It has been remarked that in Great 
Britain that ‘the Minister of Labour makes only moderate use of his right to 


1. J. J. Ribas, ‘Le médiateur, conseiller en relations professionnelles’, Dalioz, 1955, Chron., 139 et seq. 
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appoint a commission of investigation or an inquiry tribunal. But no one who 
has observed the development of industrial relations in Great Britain during 
the past 20 years has failed to draw attention to the great importance of this 
method of settling disputes. It enables the parties and public opinion to have 
a statement of objective facts, as well as recommendations with a high moral 
authority’. 

Experience of mediation in France has been no less successful. Out of 
00 mediations arranged between 13 August 1955 (the date when this pro- 
cedure was initiated) and 1 September 1957, i.e. within a little more than two 
years, total success was obtained in 48 per cent of the cases and partial success 
in 11 per cent; and three agreements were concluded after mediations. There 
were, however, 32 cases of failure. The proportion of successes is important, 
that of complete success reaching nearly two-thirds; and this observation is 
all the more significant when it is seen how, in contrast, conciliation pro- 
cedures have failed. 

There are many reasons to explain the success of mediation. Not only is this 
procedure undoubtedly superior from the technical standpoint, to conciliation, 
but its original sphere was fairly limited, and it was used only to settle disputes 
regarding wages. In addition, recourse to mediation has never been automatic, 
but has always been preceded by a preliminary study of the circumstances 
in which the dispute could be settled. Negotiations had been undertaken with 
the parties to the dispute to make sure that they were not in principle hostile 
to the procedure, or at least that they did not oppose it, and that they did not 
take exception, beforehand, to the mediator. Failures were frequent on the 
other hand, when the procedure had been opened despite the opposition of 
one of the parties. 

In the United States, during the 1955 financial year (1 July 1954 to 
30 June 1955), the Federal Mediation and Conciliation Service employed 
225 mediators. Some 14,200 disputes were settled. The problems most often 
brought before the service concerned, in order of importance, wages (the 
yreat majority of cases), holidays with pay, pensions and insurance, hours of 
work, trade union security, seniority, and guaranteed annual wages. The 
service observes however, that the disputes at present coming before it are 
more difficult to settle and take up more of the mediators’ time. This is partly 
due to the fact that negotiations between the larger companies and trade 
unions are conducted with much more competence. For this reason, recourse 
to mediation is less frequent. On the other hand, when negotiations fail, the 
problem submitted to the mediator is much more difficult to resolve. The 
mediation service is also encountering new problems, arising from the expanded 
content of collective agreements (health insurance, pension schemes), which 
raises complex problems unfamiliar to mediators. Other difficulties arise in 
connexion with the application, to small economic units, of solutions adopted 
for large enterprises.” 

The mediator’s task may not always end with the issue of a recommendation 
accepted by the parties: difficulties may supervene when the recommendation 
comes to be interpreted or applied. It is natural that difficulties of inter- 
pretation at least, should be submitted to the mediator, since it is a question 
of determining the meaning which he has wished to attach to one or other of 


:. O, Kahn Freund, in Allen Flanders and H. G. Clegg, op. cit., p. roz. 
2, US. Dept. of Labor, Mediation and Conciliation. 
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his conclusions. This solution is usually accepted in arbitration law, and j, 
has sometimes been suggested that a provision to this effect should be 
introduced into legislation regarding the settlement of collective disputes, 


Mediation procedure may, however, fail. Contemporary legal systems they 
apply a general rule: the recommendation is made public, in order to inform 
the public authorities and public opinion and thus exert pressure on one of the 
parties to induce it to accept the recommendation. In this way it is hoped 
that the Government, Parliament and public opinion will give the recom. 
mendation such support as can make the mediator’s proposals effective. [n 
France, if the recommendation is not accepted by the parties, the mediato; 
first allows 48 hours to pass, this representing the maximum time allowed 
to the parties for concurrence in the settlement. He then submits the text o 
the recommendations to the Minister of Labour, together with a report on 
the dispute. The mediator’s conclusions must be published by the Minister 
of Labour within three months. But this obligation concerns only the con- 
clusions of the recommendation. The reasons adduced for them are only made 
public if the Minister of Labour so decides. 

In Great Britain, the commissions of inquiry draw up a report (which may 
include the minority view). This is published officially and presented to bot) 
Houses of Parliament. In Canada, Article 56 of the National Labour Code 
stipulates that the mediator’s recommendations shall be published by the 
Minister of Labcur, ‘who may then take appropriate steps to maintain 0; 
ensure industrial peace and to help to establish favourable conditions for a 
settlement of the dispute’. In 1950 the Federal Government, making use o/ 
this power, summoned Parliament with a view to terminating a railway 
strike through the voting of a measure prescribing compulsory arbitration. 
In the United States when the inquiry procedure laid down in the Taft-Hartley 
Act fails, the President submits to Congress a full report on the procedure, 
with ‘recommendations which he thinks should be made for consideration 
and useful action’. It is thus Congress which, in the last resort, is called upon 
to intervene for a settlement of the dispute. 


The publicity given to the recommendation constitutes an original form o! 


sanction for the mediation procedure. In a world where the press and the radio 
mould public opinion, and where the collective conscience makes itself felt in 
various ways, these means of pressure are not negligible. It is noteworthy that, 
in a highly-developed society, sociological sanctions exist side by side with 
the legal sanctions which seem ill-adapted to the task of settling the dispute. 
But this ‘pressure’ process raises somewhat delicate problems. 

First of all, to what extent can the publicity given to the recommendation 
help to bring about its acceptance? There seems to be no doubt that publicity 
can exert an influence on public opinion; it is difficult for a party which 
feels that it has lost support not to accept a recommendation. One would 
not encounter such constant recourse to publicity in the various legal systems 
if this were not a recognized fact. 

But the limits and dangers of this solution must not be ignored. If mediation 
is used with care in important disputes, and if the settlement of differences is 
entrusted to outstanding persons, the procedure may, by very reason of its 


1. A. Stenger, op. cit., p. 304. On post-arbitration conciliation, see M. L. Beaulieu, op. cit., No. 170 et seq., p. 373 
et seq. 
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exceptional character, impel the parties towards reconciliation and have an 


impact on public opinion. But if the procedure is used in small-scale disputes, 
with frequent recourse to a large number of mediators, its value is soon likely 
to be exhausted. It is in this sense that the restrictive postulates sometimes 
accepted with regard to the field of application of the mediation procedure 
can be defended. Mediation appears to have a further limitation: since the 
workers are in the majority so far as forming public opinion is concerned, the 
publicity given to the recommendation seems likely to be more effective 
vis-a-vis the heads of enterprises than vis-a-vis the employees. If the recom- 
mendation does not favour the employer’s arguments, the pressure of public 
opinion is likely to carry the day. If on the other hand the recommendation 
rejects, at least in part, the claims of the employees, it may be feared that 
public opinion will not be much affected by it and will ascribe rejection of the 
workers’ claims to lack of understanding on the part of the mediator. Thus the 
one-sided nature of labour law would, once again, be made manifest. This 
reveals the possible dangers of the procedure: mediation is liable to be, sociolo- 
gically if not legally, the equivalent of compulsory arbitration for the employers, 
without however allowing the latter to take advantage of the various forms of 
procedure and remedies recognized as part of the arbitration process. 

This feeling has been quite openly expressed. In the United States, heads of 
enterprises were strongly opposed to the practice of the fact-finding boards, 
and their influence induced Congress to pass the Taft-Hartley Act, which 
forbade boards of inquiry to make recommendations. The employers considered 
that ‘recommendations presented by administrative bodies had the practical 
effect of establishing a national policy as regards wages and other working 
conditions’.! A similar reaction was produced in France when the decree of 
3 May 1955 was issued. ‘Experience shows that a mediator always proposes 
an increase in wages. Admittedly the percentages have varied considerably, 
according to the dispute and the persons called upon to intervene, but no 
mediation has cost less than from 3 to 5 per cent. Mediation confers on certain 
persons, appointed quite arbitrarily by the Government but with no respon- 
sibility to it, a role which may be decisive as regards the course of wages. 
Whether it be a case of disputes within individual enterprises or of collective 
disputes involving a district or a whole branch of industry, the intervention 
of mediators can only lead to the following double result; first, a weakening 
in the sense of responsibility among employers and workers, in a sphere in 
which conditions in France today require, on the contrary, a keen sense of 
immediate and long-term responsibilities; second, a general increase of wages, 
through the insidious play of the disturbances and dislocations caused by the 
multiplicity and diversity of individual increases.” 


Assuming that the recommendation is to be given publicity, there remains 
the question of how this should be organized. Should publicity be automatic, 
or should the Minister of Labour have discretionary powers? And should 
the publicity be solely for the mediator’s conclusions, or should it extend to 
the grounds for the recommendation? This problem has been much discussed 
in France. Article 7 of the decree of 11 June 1956 stipulated that ‘the recom- 
mendation, together with the reasons therefor, signed by the mediator shall 


1. On this opposition from heads of enterprises, see X. Blanc Jouvan, op. cit., pp. 93-4. 
2. Marcel Meunier, Statement at the Twentieth General Assembly of the National Council of French Employers, 
Jan. 1957, Bulletin du C.N.P.F., No. 157, p. 13. 
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be published by the Minister of Labour in the Official Journal and in an 
other manner considered advisable’. Taken literally, this appeared to oblig 
the Minister to publish the recommendation in every case. In fact, however. 
such publication was only decided upon in the case of a few disputes. |; 
seemed that the Minister had, in most instances, doubted the value of ; 
recommendation which had not secured the concurrence of the parties, ang 
that in other cases he feared that publicity might antagonize the party whict 
had refused to concur in the recommendation. Thus a feeling developed thai 
publicity for the recommendation was likely to exacerbate the dispute stil 
more. The law of 26 July 1957 adopted a more rigorous system. The ney 
Article 16 of the law of 11 February 1950 prescribes that the conclusion: 
of the recommendation must be made public by the Minister of Labour 
within three months. 

These new provisions aroused lively discussion in Parliament. The govern. 
ment proposal left the Minister with discretionary powers. The text proposec 
by the National Assembly’s Labour Commission made publicity for th 
recommendation compulsory. The commission, in fact, wished the Minister 
to exert on the parties the maximum pressure compatible with the optional 
nature of the recommendation. It hoped thus to induce hesitant parties 
concur with the conclusions of the mediator. This view met with opposition 
from a minority in the Assembly and, less decidedly, from the Minister. |: 
was argued that the mediator’s conclusions might be out of line with the 
Minister’s economic and social policy, and that publicity might thus be 
embarrassing. The Minister of Labour particularly underlined the flexibilit 
which the mediation procedure ought to have. ‘It is not possible to apph 
over-rigid rules to social disputes differing markedly in character. Publication 
of the mediator’s recommendation, far from assisting towards a solution of the 
dispute may well crystallize the parties’ positions and make relations between 
them more difficult. Non-publication may, on occasion,” serve as a factor in 
bringing about agreement between the parties. This factor disappears i{ 
publicity is compulsory.” The National Assembly, nevertheless, by a small 
majority, ruled that the publicity for the recommendation was obligatory. 
Conditions for this publicity are, however, fairly flexible. In the first place. 
the Minister is dispensed from his obligation if both parties ask that publication 
shall not take place or shall be postponed. Secondly, the Minister has thre« 
months in which to publish the recommendation. During this period the 
dispute may well have calmed down and the public’s interest in it come t 
an end. Moreover there is nothing to oblige the Minister, except hi: 
responsibility to Parliament, to publish the recommendation. If he has seriou: 
reasons for not publishing in a particular case, it is improbable that Parliament 
would refuse to accept those reasons. Finally, the obligation to publish applic: 
only to the mediator’s conclusions, and not to the reasons for the recommend: 
ation.! 


We now see as we come to the end of this study, that in all contemporar 
legal systems an endeavour is made to bring about a settlement of collective 
labour disputes. But there are appreciable differences between them as regard 


x. In Denmark, the conciliation service has given up publishing the reasons for the recommendation, followin 
upon the lively reactions they aroused in 1936, from the Employers’ Federation (W. Galenson, op. cit, 
Ppp. 109-11). 
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the technique of procedures, and these differences have not passed unnoticed 
on the international plane. 

The report submitted by the International Labour Office to the thirty- 
first session of the International Labour Conference (San Francisco, 1948) 
described the position in the following terms: ‘At present most national 
systems oscillate between these two extremes, and there are very few indeed 
which, though remaining faithful to the principle of voluntary conciliation 
and arbitration, do not include some restrictions, with at least a temporary 
effect, on the freedom of action of the parties. This being the situation of fact, 
it will no doubt be very difficult . . . to agree upon uniform regulations capable 
of application in all countries.’ The International Labour Office accordingly 
excluded the possibility of an international convention on the settlement of 
collective disputes, and based this decision on a fundamental reason and on 
a practical reason: ‘The fundamental reason is that adoption of a convention 
on the problem of voluntary conciliation and arbitration alone would in fact 
imply the making of a choice between the two possible systems and this would 
bind the governments in the future. The practical reason is that the provisions 
of any national legislation regarding either the establishing, or the operation 
and procedure, of a conciliation and arbitration system are based on the 
peculiar needs of the country, and therefore vary profoundly from one country 
to another; it would consequently be difficult to put together rules of suffi- 
ciently uniform and precise a character to be appropriate for a Convention.”! 

The International Labour Conference, in 1951, adopted no more than a 
simple recommendation on this subject. Article 876(H) of the International 
Labour Code provides that: ‘Voluntary conciliation machinery, appropriate 
to national conditions, should be made available to assist in the prevention 
and settlement of industrial disputes between employers and workers.’ 
Article 876(I), concerning the composition of the conciliation body, states 
that: ‘Where voluntary conciliation machinery is constituted on a joint 
basis, it should include equal representation of employers and workers.’ 
Article 876(J) and (K) deal with the procedure: ‘The procedure should 
be free of charge and expeditious; such time-limits for the proceedings as may 
be prescribed by national laws or regulations should be fixed in advance and 
kept at a minimum.’ This formula applies not only to the procedure but to 
all activities concerned with it. ‘Provision should be made to enable procedure 
to be set in motion either on the initiative of any of the parties to the dispute 
or ex officio by the voluntary conciliation authority’ [Article 876(J)]. Repre- 
sentation of the parties in the procedure had been envisaged by the Inter- 
national Labour Office. This provision was rejected at the request of a member 
of the Government of the Union of South Africa, the author of the amendment 
having stated that the greatest possible room for manceuvre should be left to 
bodies or persons entrusted with conciliation. The International Labour 
Conference thus wished to avoid a choice being made between systems which 
permitted employers’ associations and trade unions to take part in the pro- 
cedure, and systems which allowed the direct participation of employers and 
workers concerned in the conciliation procedure, even if they were not repre- 
sented by a professional organization. Article 876(K) suggests that ‘if a dispute 
has been submitted to a conciliation procedure with the consent of all the 


cit., 


1. ILO, Industrial Relations, Report VIII (1), to the thirty-first session of the International Labour Conference, 
1948, p. 123. 
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parties concerned, the latter should be encouraged to abstain from strikes anj 
lock-outs while conciliation is in progress’. But the recommendation specific 
that none of its provisions should be interpreted as in any way limiting th 
right to strike. This formula is intended to emphasize the purely optional 
character of the procedures recommended. Finally, the last article of th 
recommendation concerns the conciliation agreement. ‘All agreements whict 
the parties may reach during conciliation procedure or as a result thered 
should be drawn up in writing and be regarded as an equivalent to agreement 
concluded in the usual manner.’ 

All these provisions represent the minimum requirements for regulatin; 
conciliation in comparative law, as they are revealed by this law. But by their 
very general character they reveal very clearly how soon the International 
Labour Organisation’s intervention in the difficult sphere of settlement o 
collective labour disputes reaches its limits. 


Finally, in concluding this study, it is important to note that the settlement o 
these disputes opens up a wide field for scientific research, and to dray 
attention to the avenues explored by certain American writers. 

Certain studies deal with the psychology of social groups. Mrs. Ann Dougla: 
has analysed the human relations brought about by mediation, comparing 
them with other types of individual and group behaviour. Her study suggest: 
that an analysis should be made, on the one hand, of the relations established 
between mediators and employers’ and workers’ representatives and, on the 
other hand, of the relations which develop between individuals taking par 
in the mediation and the ‘social environment’ of the American scene. 

Another interesting piece of research has been undertaken by Mr. Lands 
berger, in an attempt to determine scientifically the reasons for a mediator’ 
success.” He selected a certain number of mediators whose success and authority 
are unanimously recognized. He conducted an inquiry in the various quarten 
concerned with mediation—employers and workers, public attorneys, or 
high-grade civil servants in the mediation service. He first asked the persons 
interviewed to classify the mediators according to the greater or lesser degree 
of knowledge to which they were acquainted with them, and then to proceed 
to a second classification, based on an opinion of the mediators as men—setting 
aside, for the moment, their capacity to settle labour disputes. Several classi- 
fication tables were then drawn up, arranged according to the various qualities 
that the mediators might possess: originality of ideas, a sense of the attitude 
to be adopted during the mediation, a capacity to act with discretion and to 
leave the parties free to undertake collective negotiation by themselves, the 
interest shown in the standpoint of each party,® authority, aptitude as an 
efficient intermediary between the parties, self-control, patience and 
perseverance, quick understanding, and knowledge. Finally, the writer asked 
the persons interviewed to classify the mediators in accordance with their 
overall judgement of them. 

The mediators agreed, moreover, to submit themselves to tests based on 


different principles and taking broadly into account their general standard of 
education.‘ 


1. Ann Douglas, ‘What can Research tell us about Mediation’, Labor Law Journal, Aug. 1955, p. 545 et seq. 
2. H. Landsberger, Interim Report of a Research Project in Mediation, eod. loc., p. 552 et seq. 

3. Ibid., ‘The mediator as one of us’. 

4- Miller's Analogies Test; Raven's Progressive Matrices. 
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statistical study of this ‘quiz’. Do the opinions arrived at by different social 


ment? Do the persons interrogated agree on certain qualities of the mediator? 


Does the classification of the mediators depend on the more, or less, complete 


knowledge of them possessed by the persons interrogated? Does the overall 
classification of the mediators reflect, to any degree, one or other of the 
particular qualities attributed to them? Is there a connexion between the 
different qualities of the mediator? The ‘reliability’ factor in the answers, 
and a calculation of the ‘correlation’ factors, permit of replies to these various 
questions. Mr. Landsberger’s work still continues. It may lead to more thorough 
knowledge of the human problems of mediation. This piece of research is all 
the more noteworthy in that it need not be limited to the settlement of collective 
labour disputes, but can also enable us to assess the effectiveness of all inter- 
mediaries called upon to settle disputes between social groups. 

Finally, in one of the appendixes to his work Meeting of Minds, Mr. Elmore 
Jackson has drawn attention to those problems in mediation in regard to 


‘which detailed research would be desirable.? As the mediator is called upon to 


direct the proceedings of conferences of employers’ and workers’ represent- 
atives, it might be useful to compare the rules of this procedure with the 
techniques of international conferences, already studied by Unesco,’ and to 
discover to what extent the lessons derived from the working of these con- 
ferences can be put to use in mediation procedure. It would be equally interest- 
ing to analyse the factors making, in each party, for the will to negotiate—the 
parties’ relative bargaining power, the form of the dispute, the possibility 
of concluding an agreement without losing adherents, the pressure exerted 
on the contending groups. Here, a study of mediation links up with a 
sociological analysis of the conclusion of collective agreements. Other subjects 
for research concern mediation procedure. What is the best way to select the 
mediator? What forms can be taken, and what purpose can be served, by a 
discussion of the dispute before the public? In a country like the United States, 
can television be usefully employed in order to inform public opinion? What 
are the best forms for a recommendation? Should the latter be explained by 
the mediators to the staff of the enterprise? What are the recommendation’s 
effects on the negotiators and on public opinion? What sense have mediators 
of their responsibilities? Do they consider not merely the interest of the parties, 
but also the general interest? Are they mindful of an agreement’s effect on 
future relations between the parties? 

Finally, comparisons can be drawn between the settlement of collective 
labour disputes and that of international disputes. In both cases, the social 
groups in conflict enjoy considerable autonomy and resist any attempt to 
‘impose’ a settlement on them. Powerful forces are ranged against one another. 
The disputes develop in a social milieu in which pressure, national or inter- 
national, is brought to bear on the parties. The latter regard the conflict as 
of supreme importance to them, and it gives rise to a high degree of tension. 
In both cases, the mediator has much the same role: he must calculate the 


1, This factor expresses the degree of reliability which can be assigned to the answers given to the inquiry. Two 
series of answers can be considered as reliable when individual differences regarding one diator are very 
slight in comparison with the differences between ‘average’ classifications of two separate mediators. 

2. Op. cit., p. 187 et seq. 

3. International Social Science Bulletin, ‘The Technique of International Conferences’, Vol. V, No. 2. 
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moment at which his intervention is likely to prove most successful; he mug 
endeavour to divest the dispute of its emotional elements, inspire confidence 
in the parties, and make them understand the damaging consequences of ap 
open conflict and the advantages of a peaceful solution. The qualities required 
of the mediator are the same—independence, personal authority, and skill 
in public relations. Finally, public opinion can play the same role in winning 
acceptance for a satisfactory solution of the dispute.! : 

Thus the interest of a study of conciliation and mediation in collective labour 
disputes does not reside merely in a statement of legal rules. It resides equally 
in the psychological or sociological problems to which these procedures give 
rise, in a comparison with the techniques used for the settlement of other 
disputes and in the new fields opened up for scientific research. As an accredited 
representative of the International Labour Office remarked at a recent 
congress: ‘Today, an increasing number of specialists in the various disciplines 
—economists, sociologists, psychologists or jurists—insists, in different countries 
of the world, that labour problems, in order to be grasped as they really are, 
can no longer be studied from a single angle, but must be examined with the 
aid of a combination of efforts and methods.” 

Only an overall study of the problems raised by labour relations will lead 
in the future, not merely to a better knowledge of one essential aspect of social 
relations, but to progress in legal analysis itself. 


BIBLIOGRAPHY 


The bibliography on the subject has been drawn up without, generally speaking, 
taking account of books and articles published before the second world war, as these 
no longer correspond to present law and practice in most countries. 

For this period the bibliography in Note 33, page 799, of the International Labour Code, 
1951, Volume 1, may be consulted. 

Moreover the present bibliography does not cover questions of arbitration, a matter 
not dealt with in this study. It is only concerned with conciliation and mediation. 
Reference should therefore be made to classic works on labour law in the different 
countries, especially Volume II of the sixth edition of the Lehrbuch des Arbeitsrechts, 
by A. Hueck and H. C. Nipperdey, which contains an ample international bibliography 
on collective labour relations drawn up by Mr. Schregle, of the International Labour 
Office. Finally, it will be noted that certain national works contain general studie 
on the problems connected with the settlement of collective labour disputes. 
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. This is the programme of action of the Institut des sciences sociales du travail of the University of Paris. The 
object of the teaching, the seminars and the research work of the institute is to study labour relations from 
different standpoints—legal, economic sociological, psychological and medical. 
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Less complete but more recent information will be found in reports VIII (1) and III 
(2), Industrial relations, submitted to the thirty-first session of the International Labour 
Conference, 1948, in report V (supplement), Industrial relations, presented to the 
thirty-second session of the Conference, in report IV (supplement), submitted to 
the thirty-third session, and in reports V (1 and 2), Industrial relations, presented to 
the thirty-fourth session. The report of the Comité de l’indépendance des organi- 
sations d’employeurs et de travailleurs (MacNair report) contains a few general 
remarks on the procedures for settling collective disputes (pp. 174-8). The position 
under the various national laws is indicated, country by country, in the three volumes 
of annexes, in monographs on the situation in Member States of the Organization. 

Appé. Bibliography of Industrial Relations (duplicated), drawn up by the International 
Labour Office, 1955, p. 80 et seq. 
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THE FUNCTION OF CONCILIATION 
IN CIVIL PROCEDURE 


CESARE and Luic1 PAoLo SpINosa 


INTRODUCTION 


Before going on to give the reader a brief outline of the procedural institution 
known as ‘conciliation’ we should note a few points concerning the meaning 
of the terms used in this report. We shall employ the term ‘conciliation’ in a 
broad sense to cover all those procedural institutions which consist in an 
agreement of the parties whereby the controversy is resolved (whether or not 
it is concluded in court), in the presence of and with the help of an impartial 
person who has been appointed for this purpose (who may or may not bea 
member of the judiciary and who may or may not have been called upon to 
deal with the dispute in his judicial capacity). Thus the limits of the present 
investigation have been defined. 

These limits exclude all those forms of determining and settling disputes 
which are based not on an agreement of the parties, i.e., a ‘transaction’, but 
on an ‘order’ issued by a judge, whether he be a member of the judiciary or 
a person chosen by the parties as arbitrator (i.e., judgements, arbitral award; 
and, generally, all measures which are capable of acquiring the force of 
res judicata). 

Also excluded are all types of situations agreed to by the parties which do not 
bring about the solution of a dispute (such as failure to proceed with an action 
thus allowing the proceedings to lapse without any effect upon the dispute), 
agreements to arbitrate, etc. or which occur outside the sphere of activity of 
an organ provided for the purposes of conciliation by the legal system (such 
as compromises consisting of purely material transactions which bring a 
controversy to an end without thereby extinguishing the proceedings). 

These exceptions being made, the following are forms of ‘conciliation’ which 
are theoretically conceivable and have been actually employed in various legal 
systems: 

1. Procedural conciliation (i.e., involving procedural termination of the 
dispute) which occurs when conciliation is used in conjunction with 
proceedings already in existence. Such conciliation comes to an end at the 
same time as the controversy itself. It is effected by the organ of the judiciary 
to which the matter has been referred, or by a duly accredited representative 
of the organ. 

2. Pre-procedural conciliation (or conciliation in the strict sense of the term) 
i.e., conciliation introduced before legal proceedings are instituted. It 
is carried out with the help of the judge who would be competent to try 
the case should the attempt at conciliation fail, or with the help of 
another judge or of a non-judicial organ. 
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ITALY 


"HISTORICAL SURVEY OF THE INSTITUTION OF CONCILIATION IN ITALIAN LAW OF 
PROCEDURE 


The immediate historical precedent of the institution of conciliation which 


was adopted, in various forms, by Italian law of civil procedure in past and 
present centuries, is to be found in the French Revolution and, generally 
speaking, in the trend of thought leading up to the latter. It was based upon 
the consideration that, particularly in the sphere of morals and the history 
of customs and religion, there has always been some attempt at peaceful 
solution of disputes by bringing the parties into agreement with each other 
rather than having them take their disputes to court. 

By a law of 16-24 August 1790 the French Constituent Assembly created 
bureaux de paix and ordered that parties to a dispute were bound unconditionally 
to appear before one of these bureaux in order to exhaust the possibilities of 
conciliation before bringing an action before the competent court (and even 
before bringing an appeal against decisions of district tribunals, such appeals 
then being referred to other tribunals of a similar standing). Failure to exhaust 
this remedy excluded the possibility of proceeding by way of legal action and 
even laid the parties open to monetary sanctions. 

However, the function of the bureaux de paix did not come up to expectations 
and their abolition was proposed at the time when the Code of Civil Procedure 
was being prepared. Nevertheless, since the principle that a preliminary 
attempt at conciliation must be made had been inserted in Article 60 of the 
Constitution of the Year VIII, the institution was retained in the Code of 
Civil Procedure, although subject to certain limitations and restrictions. It 
was excluded, for example, in all commercial matters, in matters where 
a compromise solution would be unsatisfactory, in matters of urgency and in 
matters where several parties were concerned. In particular, as a matter of 
interpretation, the principle was introduced that failure to prove in court 
that a preceding attempt at conciliation had taken place was not to be 
investigated by the court ex officio, but could only be pleaded by the defendant 
as a preliminary objection. 

The justices of the peace were also accorded jurisdiction in contentious 
matters, limited to disputes of minor importance or of special urgency, such 
as in matters of possession. Thus the parties had to make their preliminary 
attempt at conciliation before the justices of the peace in proceedings which 
fell either within the jurisdiction of the latter or within that of the tribunals 
of the first instance. 

This system whereby an obligatory preliminary attempt at conciliation 
was to be made before a court of very restricted jurisdiction in contentious 
matters fell upon fertile soil in Italy, particularly in the Kingdom of Naples, 
in view of the already widespread tendency to attribute jurisdiction in minor 
matters to judges who were as close as possible to the parties, and who often 
combined both judicial and administrative functions. There was thus a 
tendency for such judges (baglivt) to decide as amicables compositeurs rather than 
as strict interpreters of the law. 

The French system of ‘justices of the peace’ was introduced in the Kingdom 
of Naples by the two laws of 20 and 22 May 1808, but after the restoration 
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of the Bourbons these laws were substantially modified and even considerably 
extended by a law of 29 May 1817 and by the Code of 1819. 

In virtue of the latter code each commune had a ‘conciliating judge’, who 
had only very limited jurisdiction in contentious matters. His duty was to 
settle disputes which had arisen, if requested to do so (Article 20). It was, 
however, assumed that such a request would have been made in all cases 
of dispute between members of a family, even if such disputes were already 
pending before another judge (Article 21). More generally speaking, the 
‘conciliating judge’ was called upon ‘to see to it diligently that all enmity 
and hate between the inhabitants of the commune should be resolved’ 
(Article 19). 

However, while according to the French system it was the duty of the 
parties to make a preliminary attempt at conciliation, the Neapolitan system 
imposed this duty upon the conciliator himself, who was given the function 
of exercising ex officio all means of good government in order to ensure peaceful 
relations in the community, even if no dispute had yet actually arisen. If 
disputes did arise his functions in respect to them were more administrative 
than judicial. 

Systems similar to that in force in Naples were introduced in the Duchy 
of Modena by the Code of 1852 (Article 21). According to this article, the 
conciliator, apart from exercising limited jurisdiction in contentious matters, 
had the task of ‘preventing disputes by intervening between the people who 
were prepared to start proceedings, for the purpose of inducing them to settle 
their quarrels amicably’. 

The first Code of Civil Procedure of the united Kingdom of Italy (1865) 
differed equally from the French and from the Neapolitan systems. The extra- 
judicial task of ‘offering their help for the purpose of settling private disagree- 
ments’ (thus taking no account of the fact that such ‘disagreements’ are in 
substance ‘controversies’) was entrusted not to a conciliating judge but to 
police officials in virtue of Schedule B, Article 9 of the Law of 20 March 1865 
concerning the administrative unification of Italy. This was confirmed later 
on by various laws which have remained in force until the present day. 
Moreover this task was only to be undertaken at the explicit request of the 
parties. The conciliating judge was given by the Code of Civil Procedure 
(Article 1) the sole task of attempting, if so required, to settle ‘controversies’, 
but not disagreements or quarrels. His functions were confined to those matters 
which could involve his jurisdiction, subject to the proviso (which still exists 
in present law) that if the controversy subject to conciliation had come before 
the conciliating judge in his judicial capacity, the record of the previous 
conciliation proceedings became effective as a judgement—if not it had only 
the value of a private document accepted by the court. In certain cases, the 
function of attempting to settle controversies by way of conciliation, at the 
request of the parties, was conferred upon consuls by the Law on Consuls of 
25 November 1866. Similarly it was conferred upon councils of advocates, 
procurators, and notaries in virtue of various laws. The Code for the Merchant 
Marine of 1877 imposed upon captains and port officials the duty of attempting 
to settle controversies involving sums in excess of those to which their actual 

jurisdiction was limited, even if the parties made no application to this effect. 

On the other hand, Italian legislation in 1865 did not retain the French 
system of an obligatory preliminary attempt at conciliation before the justice 
of the peace or conciliator. It established instead, though only for particular 
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proceedings and not as a general rule, the obligation, or in some cases simply 
the power of the judge to whom the controversy had been referred to make 
such an attempt. Thus there was created in Italian law a type of procedural 
conciliation or procedural settlement of a dispute which had, moreover, 
already been envisaged in nuce by the French Code of Civil Procedure. 

In fact, the latter had made it obligatory (Article 429), in commercial 
matters, to make an attempt at conciliation. This was to be carried out by 
arbitrators nominated by the court for the examination of accounts and books. 
Thus the obligatory preliminary attempt at conciliation before the justice 
of the peace was excluded in order to speed up proceedings. Moreover, 
according to Article 878, it was the duty of the president of the court to make 
an attempt at conciliation in all cases of judicial separation between husband 
and wife. 

Italian law did not, as a general principle, wish to attribute to the judge 
dealing with a dispute the power to make attempts at conciliation (thus 
differing for example from the law of Geneva of 15 February 1816). However 
in certain cases it expressly decreed it to be the duty of the judge to make such 
an attempt. These cases were: (a) proceedings for judicial separation of 
husband and wife (Article 808); (b) proceedings involving objections to 
orders to pay the cost of proceedings (Article 379); (c) proceedings before a 
police magistrate (Article 317); (d) proceedings before a conciliator 
(Article 464 and Article g of the law of 16 June 1892) ; (e) commercial proceed- 
ings in which conciliating arbitrators had been nominated to give an opinion 
on matters of accounting (Article 402). 

The attempt at conciliation was made facultative and not obligatory in 
proceedings before the commissions for the concession of free legal aid 
(Article 4 of the law of 19 July 1880). On the other hand the obligation to 
make an attempt at conciliation prior to proceedings was introduced into 
Italian law of procedure by a law of 16 June 1893 which created the courts 
of probiviri to deal with labour disputes. This institution had already been 
recognized by French law from 1806 onwards. The law of 1893 gave to the 
court of the probiviri the competence to decide certain controversies in matters 
of labour, in so far as they did not involve sum in excess of a fixed amount, and 
imposed upon the parties the duty to attempt a previous conciliation before a 
special conciliation office of the probiviri. This duty was imposed in respect 
of labour disputes irrespective of whether or not it fell within the competence 
of the probiviri to decide such disputes in contentious proceedings; in any case 
the probiviri were bound to make another attempt at conciliation when 
dealing with a contentious phase of the dispute. In addition, the parties were 
empowered to make an attempt at conciliation in respect of all conflicts of 
interests which had arisen from labour relations and which had not led to 
an actual controversy, such as demands for changes in the scale of agreed 
salaries. 

To sum up: Italian procedural law at the end of last century used various 
forms of conciliation, apart from the conciliation of disagreements not 
constituting controversies which, as we have shown above, was entrusted to 
administrative officers such as police officials, or to judicial bodies such as the 
probivirt. 

1. The obligation to make an attempt at conciliation in the course of proceed- 
ings was imposed upon captains and port officials in respect of controversies 
which by reason of the sums involved exceeded their contentious jurisdiction, 


607 


INTERNATIONAL SOCIAL SCIENCE BULLETIN 


even if the parties had not applied for conciliation. On the other hand, 
the power to make such an attempt at conciliation at the request of a party 
was granted to conciliating judges in general and, in particular, to consuls 
and to the councils of advocates, procurators and notaries. Finally, the 
parties were obliged to submit to such an attempt at conciliation only in 
the case of labour controversies. 

2. The obligation of the judge, or one of his collaborators such as the 
conciliating arbitrator acting as an auditor, to make an attempt at proced- 
ural conciliation (irrespective of any request by the parties) was introduced 
only for the special cases of proceedings before a police magistrate, before 
a conciliator, before the president of the court in matters of judicial separ- 
ation between spouses, before the president of the court in appeals against 
orders to pay of judicial costs and before conciliating arbitrators in com. 
mercial matters, 

Of these various forms of ‘conciliation’ scholars and practitioners considered 
more particularly those which could be made applicable to special topics and 
proceedings. This, however, was not the case with regard to the institution 
of conciliation in non-contentious matters before a conciliating judge. It 
appeared that this institution had not been effective as a brake on the inherent 
tendency to litigation in society even in respect of extremely doubtful questions 
of little importance. This tendency was favoured by the fact that there was 
a judge in each commune and that, as a result, contentious proceedings could 
take place without much expense or formality. It appeared, amongst other 
things, that an attempt at conciliation in non-contentious matters before 
a conciliating judge, such as for example in respect of controversies which fell 
outside his jurisdiction, frequently only concealed the common wish of the 
parties—who were in fact not disputing about anything—to create a private 
authentic document with the help of the judge by simulating a non-existent 
dispute, and thus to save themselves notarial expenses. 

Statistics show that, in the year 1899, for instance, 1,131,874 claims of a 
contentious character were brought before a conciliating judge, and only 
312,000 were brought directly before a police magistrate and a court of the 
first instance. Of these about one-fifth were settled by conciliation in the 
course of proceedings. On the other hand, conciliations effected in non- 
contentious proceedings were only 49,102, of which only 4,677 would have 
exceeded the jurisdiction of the conciliating judge, had contentious proceedings 
actually been instituted. Thus, on the average, there were less than six 
conciliations for each of the 8,472 offices of conciliating judges. From this 
the conclusion was drawn that the experiment of conciliation can give better 
results if it is carried out by those who deal with the controversy as judges, that 
is to say if the work of persuasion by the judge makes it clear, implicitly what 
motives would determine his decision if a conciliatory solution were not 
reached and the cases were taken to court. 


CONCILIATION IN PRESENT ITALIAN CIVIL PROCEDURE 


The Code of Civil Procedure of 1865 remained in force until 21 April 1942, 
when it was replaced by the Code now in force—until that date the forms of 
conciliation provided by the Code of 1865 had remained unchanged. On the 
other hand, as we shall see, conciliation in the field of labour relations had 
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assumed greater importance, in view of the development of industrial 
legislation. 

At the outset of an examination of the provisions concerning conciliation 
in the new code, it should be noted that with regard to attempts at conciliation 
in non-contentious proceedings before a conciliating judge no changes have 
been made to distinguish the situation from that set out in the Code of 1865. 
In fact, Article 321 of the Code of 1942 states that a request for conciliation 
in non-contentious proceedings may even be submitted verbally to the conci- 
liator of the commune in which one of the parties resides or is domiciled or has 
a fixed address, or where the object in dispute is to be found. The conciliator 
accepts the request or draws up a report incorporating the verbal request and 
invites the parties, through the good offices of the registrar, to appear before 
him at an appointed day and hour. If the parties comply and conciliation 
succeeds a formal minute is drawn up. This constitutes an executory title 
if the controversy should fall within the limits of jurisdiction of the conciliator 
in contentious matters. Otherwise the minute has only the value of a private 
document acceptable as evidence in the court. A previous attempt at concilia- 
tion is not obligatory in regard to any controversy, and in practice such 
attempts are seldom made. Thus, in 1955, there were in the whole of Italy 
only 12,987 applications for conciliation, of which 9,569 led to a positive result. 
On the other hand, 538,712 actions were brought in courts of first instance. 
It must be pointed out that of the cases for conciiiation which were submitted 
only 9,326 (of which 7,349 led to a positive result) fell within the jurisdiction 
of the conciliator. On the other hand the number of claims in contentious 
proceedings before a conciliator was 119,129. 

The Code of 1942 has, however, introduced innovations, as compared 
with the Code of 1865, in respect of the institution of procedural conciliation 
at the instance of the judge to whom a dispute is referred or of his collaborator. 
Article 185 provides in general terms that the examining judge must attempt 
to conciliate the parties in the course of the first hearing and must repeat his 
attempts during the entire course of the proceedings, provided that the nature 
of the case permits it. According to prevailing doctrine this means that the 
case must be concerned with rights which are alienable, and according to 
current practice it means that the attempt at conciliation must show some 
chance of success. Today not only the police magistrate and the conciliator 
but, generally speaking, all judges who can request the personal appearance 
of the parties for this purpose, are required to make an attempt at conciliation. 
If conciliation is effected, the minute recording the result constitutes an execu- 
tory title. It must be remembered that only a judge who would be competent 
to try the case is competent to make a preliminary attempt at conciliation; 
thus any minute of conciliation drawn up under his instructions automatically 
constitutes an executory title. 

Effective conciliation means that, from a procedural point of view, the 
proceedings are brought to an end, and that, from a practical point of view, 
the dispute is solved in accordance with the terms of the agreement reached 
by the parties. According to these terms conciliation costs must be paid 
by the parties, since the minute must be formally registered. This is one of 
the reasons why conciliation is not often resorted to in practice, especially 
where the dispute concerns a matter of considerable value. Another reason 
is the small amount of time that any judge can devote to any one particular 
case, in view of the great number of pending proceedings. Consequently, 
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as we have said, procedural conciliations are not very numerous in practice, 
and very often, if conciliation proceedings are instituted, the judge restricts 
himself to taking formal notice of a compromise already reached by the parties 
through the good offices of their legal advisers. For financial reasons such 
agreements are seldom reported in their entirety in the minute of conciliation. 

There are many cases where the parties are conciliated privately and 
informally by way of a compromise or by some kind of transaction in the nature 
of a settlement, of which the only trace in the proceedings in court is to be 
found in the failure to continue such proceedings. This extinguishes the 
proceedings but not the action and thus has no influence upon the legal position, 
unless accompanied by a separate transaction of a material kind. Sometimes 
the fact that conciliation has taken place can only be inferred from the proce- 
dural inactivity of the parties leading to a cessation of the proceedings after 
a certain lapse of time. 

The attempt at conciliation by technical experts appointed by the examining 
judge to carry out the examination of books and accounts in virtue of 
Article 198 (limited by the Code of 1865 to commercial controversies only) 
has fared much better. The reason is that such experts have access also 
to books and documents not produced in the proceedings, provided that the 
parties give their previous consent. Thus it is possible for the expert to be 
fully informed as to the points at issue without encountering the obstacles of 
a financial nature which so frequently place the judge at a disadvantage. 

We shall now turn to the legal statistics for the year 1955. Of the total 
number of cases of first instance 119,129 were begun before conciliators, 
237,129 before police magistrates, 181,067 before tribunals of first instance, 
1,387 before courts of appeal (involving election petitions, enforcement of 
foreign judgements and the like). Thus there were altogether 538,712 actions, 
Conciliations effected in the court or before technical experts were respectively: 
19,164 before conciliators, 10,645 before police magistrates, 5,450 in tribunals 
of first instance and 6 in courts of appeal, making a total of 35,265. 

Numbers of cases which were struck off the list or withdrawn, or which came 
to an end as a result of the inactivity of the parties were as follows (excluding 
all cases where conciliation succeeded): 48,756 before conciliators, 123,597 
before police magistrates, 93,200 before tribunals of first instance and 219 
before courts of appeal, thus making a total of 265,772. 

Even if one takes into account the possibility that at least the cases which 
were struck off the list but not yet declared extinguished might have been 
revived within a certain time before the same or some other judge, the 
disproportion is evident (especially in respect of controversies involving large 
sums) between the number of cases initiated, the number which led to conci- 
liation and the number which the parties preferred to abandon and not to 
pursue to judgement. The disproportion between these three categories 
becomes even more apparent if one considers proceedings of a contentious 
character begun in 1955 not as proceedings of first instance but by way of 
appeal. These totalled altogether 41,651 (including those brought before 
police magistrates, tribunals and courts of appeal); cases of conciliation, 
however, numbered only 615, and cases which were never brought to final 
judgement for other reasons numbered 9,137. 

Nevertheless, if one considers the number of 35,265 conciliations obtained 
in the course of proceedings of first instance and compares them with the 
9,569 conciliations achieved before a conciliating judge in non-contentious 
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proceedings, the following conclusion emerges: the parties, even if they are 
prepared to have recourse to conciliation, regard the experience of a preli- 
minary attempt before a non-professional judge (who is often in many com- 
munes anything but well instructed in the law) as a useless experiment. 

In the present Code there has remained (Article 708) the institution of an 
attempt at conciliation at the instance of the president of the tribunal in 
proceedings for judicial separation of husband and wife. In these proceedings, 
which are exclusively within the jurisdiction of a court of first instance, the 
first hearing takes place not before the examining judge but before the 
president of the tribunal himself. The purpose is to enable the latter, with 
his greater authority and experience, to decide what measures are most 
suitable in the course of the proceedings for separation, and to make 
preliminary attempts to reconcile the parties. One characteristic of this 
approach is the rule which provides that the parties must appear and must be 
interrogated (first separately and then together) without the assistance of 
counsel. However, in spite of this direct contact between judge and parties the 
results, as regards positive conciliation, do not differ from those examined 
above in matters of ordinary contentious litigation. In fact, in 1955 there were 
9,048 applications for judicial separation, both contentious and consensual; 
conciliation was effected in 307 cases, and the proceedings were abandoned 
by the parties in 2,591 cases. 

We must refer finally to the institution of preliminary and obligatory 
conciliation provided for in various statutes affecting proceedings involving 
labour relations! which were incorporated in Articles 412 and 430 of the 
Code of 1942. The first of these Articles, which concerns collective disputes, 
stated that a claim could be put forward by the plaintiff (of necessity a 
recognized corporation) only after an attempt at conciliation had been made 
before the competent corporation. Thus the plaintiff had to produce the 
minute of an unsuccessful conciliation. Article 430 stated, in respect of indi- 
vidual disputes, that the plaintiff had to prove having given notice to the 
corporation which represented his labour category in legal matters of his 
intention to institute proceedings. It was necessary in order for the case to 
proceed that at least 15 days should have elapsed after notice had been given 
or that a minute to the effect that the above-mentioned attempt at conciliation 
had failed should be produced. 

If, however, conciliation was reached the minute acquired the force of 
an executory title if it was deposited within 10 days at the office of the 
competent police magistrate and if a decree issued by the magistrate 
confirmed its formal regularity. If not so deposited, the minute acquired only 
the value of an authentic private document. With the disappearance of the 
Fascist regime in Italy all the rules which pre-supposed conciliation have 
fallen into abeyance as well. Nevertheless, since in the matter of labour 
relations it was felt useful to maintain the institution of obligatory preliminary 
conciliation, many collective contracts provide that a previous attempt at 
conciliation must have been made at an administrative level, especially where 
dismissals are concerned, before an action may be brought. 

On the other hand, the Decree of 15 April 1948 concerning the re-organi- 
zation of the central and peripheral cadres of the Ministry of Labour provides 
for extra-procedural conciliation before provincial labour officials (so-called 


1. Law of 3 April 1926 No. 563; Decree of 26 February 1928 No. 471; Decree of 21 May 1934 No. 1073. 
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peripheral administrative organs). As a result there are writers who maintain 

that the above-mentioned rules of the Code of Civil Procedure in matters of 

individual labour disputes can again be applied, and it is suggested that the 
new system has taken the place of the suppressed Fascist organizations. 

To sum up: it is desirable that there should soon be a new systematic 
regulation of proceedings concerning labour relations and also of attempts 
at conciliation in this connexion. 

We can thus conclude that the Italian Law of Procedure in force at the 
moment provides for various types of conciliation. These can be summed up 
as follows: 

1. In contentious proceedings the judge is bound, as also is the technical 
expert in matters of accounting, to make an attempt at conciliation in all 
contentious cases including proceedings for the judicial separation of 
husband and wife. 

2. Prior to judicial proceedings an attempt at conciliation is obligatory only 
in labour relations, subject to the present limitations and legislative omis- 
sions discussed above; it is facultative before the conciliating judge in non- 
contentious proceedings and also before other special organs called upon to 
decide particular controversies, such as the councils of advocates and 
procurators. 

A general examination of these various forms of conciliation has shown that 
the parties (except in the special case of labour relations) refrain from using 
the method of conciliation before an organ which cannot utilize the knowledge 
of the controversy so acquired by way of judgement if the conciliation should 
fail. The parties also refrain from making a formal agreement before an 
examining judge, although they may have reached such an agreement 
in the course of the proceedings. The reason is mainly that the burden of 
proceedings which are entrusted to any one judge prevents him, in the great 
majority of cases, from effectively participating in the process of conciliating 
the parties. 


FRANCE 


In civil proceedings the institution of conciliation is regulated from a dual 
point of view. As a result of the reform affecting conciliation embodied in the 
law of 9 February 1949, a preliminary attempt at conciliation is obligatory 
in all civil cases which do not fall within the competence of the tribunaux civils. 
Consequently, such attempts at conciliation are at present obligatory in all 
matters which fall within the competence of the prud’hommes, juges de paix and 
tribunaux paritaires de baux ruraux as well as in proceedings regulated by special 
laws, such as divorce proceedings. On the other hand, an attemptat conciliation 
may be made during the hearing of any particular case if the examining 
judge or the court itself not sitting in open session consider it desirable. 
The above-mentioned law of g February 1949 limited the application of the 
obligatory attempt at conciliation, in view of the fact that the preceding 
legislation which bound the judge and the parties to make such an attempt in 
the great majority of cases had not led to good results in practice. In other 
words, the above-mentioned law has done away with the so-called ‘grande 
conciliation’ which the juge de paix was forced to attempt in respect of all 
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matters which fell within the competence of the tribunal civil and left intact 
the ‘petite conciliation’ which provides for obligatory conciliation proceedings 
in all other cases. 

The procedure and the methods adopted for the attempted conciliation of 
the parties by the French law of civil procedure were always guided by the 
desire to achieve greatest simplicity of form and personal and direct contact 
between the litigants and the judge. The origin of the attempt at conciliation 
goes back to the law of 16-24 August 1790,! but this was modified because its 
provisions concerning the failure to attempt conciliation were regarded as 
excessively strict.? Finally the law of 25 May 1838 initiated the present system, 
but even while conciliation was facultative, a custom had arisen whereby 
the juges de paix spontaneously prohibited the court officials (huissiers) from 
serving any citizen with a writ to appear before the court unless the parties 
to a dispute had been previously called to the office of the judge in order to 
attempt a conciliation.’ In order to call the parties to a meeting to bring 
about a conciliation a simple letter from the registrar (greffier) was sufficient. 

Within the sphere of matters which feli within the competence of the justice 
of the peace the attempt established by custom to effect a conciliation, that 
is to say one which was spontaneously brought about by the judges before the 
parties had been officially served with a writ to appear, had led to good 
results. For this reason the law of 25 May 1838 took over and regulated these 
attempts at conciliation in its Article 17, making them facultative; although 
a later law (of 2 May 1855) made them obligatory. It is certain, however, 
that the growing favour with which the French legislature regarded attempts 
at conciliation was due to the satisfactory results which preliminary conciliation 
had produced in matters of little importance. When the parties bring before 
the justices of the peace a matter which affects interests of minor economic 
importance it is obvious that it becomes easier to persuade them to reach a 
quick amicable settlement without incurring heavy costs instead of having to 
face the risks of an action which will lead to a result more slowly, at greater 
cost, and with not easily foreseeable consequences. 

As regards the particular nature of the procedure of petite conciliation it must 
be noted that the preliminary attempt, as laid down in French law, begins not 
by means of a formal notice but by a simple letter, which is sent by the registrar. 
This practice originated in a custom established by the justices of the peace. 
The informal letter differs greatly from a formal notice. It does not affect the 
period of limitation, nor does it affect any interest payable by the debtor to 
the creditor on the grounds of delay. 

It is interesting to note that the justice of the peace may act freely in his 
relations with the parties and can apply useful psychological pressure. He 
can even indicate his own personal opinion about the controversy in order to 
persuade the parties to put an immediate end to the dispute. 

The informal character of the attempt at conciliation before the justice of 
the peace is also confirmed by the fact that the judge himself is not under an 
obligation to draw up a minute about the conciliation, if it succeeds. The 
record concerning the conciliation must be drawn up solely if one or both of 
the parties so require. In this case the minute drawn up at the request of 


1. See also the Constitution of the Year VIII, Article 60. 
2. See: Mortara, Commentario del codice e delle leggi di procedura civile, vol. III, 1905. 
3. Cuche-Vincent, Précis de procédure civile, 1951, pp. 186, 310, 325. , 
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the party has the force of an executory title as far as the obligations assumed 
by the parties in virtue of the conciliation are concerned. 

After having examined the preliminary attempt at conciliation which the 
justice of the peace is bound to carry out in regard to all controversies which 
fall within his own jurisdiction (petite conciliation), with the exception of contro. 
versies which must be dealt with urgently and of those in which the defendant 
resides outside the district, we must now discuss briefly another type of attempt 
at conciliation which is still in force in the French law of procedure. 

This attempt, also, is motivated by the desire to put the parties in personal 
contact with the judge. It can be exercised when contentious proceedings have 
already begun and notice has been served upon the defendant. It is a facultative 
attempt which can be effected in the course of the proceedings either by 
the judge who has been appointed to take charge of the proceedings or by the 
court not sitting in public, after the pleadings have been opened. 


BELGIUM 


The Code of Civil Procedure of 1806 and the law of 25 March 1841 confer 
upon prud’hommes, i.e., upon ‘cantonal’ magistrates, the character of conciliat- 
ing judges in addition to that of judges in contentious proceedings. According 
to the above law, the justice of the peace may forbid the bailiffs (Aussiers) of 
his district to serve notices without a previous attempt at conciliation before 
the judge himself, free of cost, on those occasions when the case is urgent 
and when the defendant does not reside outside the ‘canton’. The purpose of 
this office is, therefore, according to the above-mentioned law, to avoid 
contentious litigation in the spirit of the adage ‘il vaut mieux s’entendre que 
plaider’. If the parties appear and settle their dispute, the lawsuit is terminated. 
If, however, the parties do not appear, although they have been invited to do 
so, and do not come to a settlement before the magistrate, the latter then 
authorizes a formal service of notice and the court official can carry it out. 

The invitation to agree to conciliation has only the purpose of attempting 
to achieve an amicable understanding and is not a measure preliminary to the 
initiation of contentious proceedings. It does not enable the magistrate to 
pronounce a decision (jugement) on the merits of the case. It is only a personal 
contact between the parties in the presence of the judge, who can appeal to 
the litigants’ desire for a peaceful settlement rather than indulge in a minute 
examination of their rights and duties. 

A law of 15 May rg10 and a law of g July 1926 made the preliminary 
attempt at conciliation obligatory in matters subject to the competence of the 
prud’ hommes, who are the justices of the peace in all controversies affecting 
industry and commerce. The person who applies for an attempt at conciliation 
must request the registrar to summon the opponent before the bureau de conci- 
lation. This summons is made by a letter which sets out briefly the object of 
the claim, the place, day, and hour for the hearing and an indication of the 
name, profession and present residence of each of the parties. At least three 
days must lapse between the notification of this invitation and the appearance 
of the parties, but this time limit is extended to eight days if the parties are 
sailors or fishermen or persons of similar occupations. The summons to an 
attempt at conciliation interrupts the period of limitation. 
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If a party has a legitimate ground for not appearing, he can be represented 
by employees or workmen in the conciliation proceedings, provided that the 
bureau de conciliation consents. In the presence of the parties a minute is drawn 
up which states whether the attempt at conciliation has succeeded or not. 
This is signed by the parties and states the terms of the agreement or the reasons 
for which the parties have been unable to reach an agreement. 

If the attempt at conciliation fails, an action may be begun. Thus, without 
a preliminary attempt at conciliation, it is not possible to begin contentious 
proceedings. If the attempt has failed, the dispute comes before the ordinary 
competent judge, who cannot, however, proceed without having himself 
attempted a conciliation once more. 


SPAIN 


The Spanish Code of Civil Procedure (Ley de enjuiciamiento civil of 

3 February 1881) lays down in Article 460, subsection 1, that an attempt 

at conciliation before the competent juez municipal is obligatory before 

contentious proceedings can begin. On the other hand, an attempt at concilia- 

tion cannot be allowed in controversies between husband and wife, for the 

reason that such attempts are ill-suited to controversies which may lead to 

the destruction of the family and may alter profoundly the economic conditions 

of the latter. 
Article 460, subsection 2, enumerates the cases which constitute an exception 

to the obligatory function of conciliation. These cases concern: 

Verbal proceedings (verbales). 

Contentious proceedings which are incidental to some other dispute or follow 
upon such other dispute or upon any act of voluntary jurisdiction. 

Proceedings in which either the plaintiff or the defendant is the State, the 
communes, charities or any other public corporation. 

Proceedings which affect the interests of minors or of persons of limited 
capacity and which concern the administration of their property. 

Proceedings against unknown persons or persons whose identity is uncertain, 
against contumacious persons whose residence is unknown, or against 
persons who live outside the national territory of the judge before whom 
the claim must be heard (in the latter case the attempt at conciliation is 
obligatory if the parties have the same citizenship). 

Contentious proceedings for a declaration of nullity or for the execution of 
an agreement embodied in a minute of conciliation. 

Proceedings against judges and magistrates on the grounds of civil liability. 

Decisions of arbitrators and of those who have assisted in bringing about 
an amicable settlement, proceedings which are universales, executive pro- 
ceedings, proceedings for the eviction of tenants (desahucio), interdictory 
proceedings, and proceedings for the payment of maintenance. 

Article 461 adds that an attempt at conciliation is also unnecessary if an 

urgent claim has been submitted, particularly if it is a claim for ¢tanteo or of 

retracto (recovery of property). 
The judge of the place where the defendant resides or is domiciled is 

competent to admit an application for conciliation. The request must contain 

the names of the parties, their profession, their domicile, the object of the 
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dispute and a statement of the facts which gave rise to the controversy itself, 
A time limit of 24 hours (which may be extended) must be observed from the 
moment when the notice was served until the parties may appear before the 
competent judge for the purpose of conciliation. This time limit can be 
shortened by the judge himself for serious reasons. The parties must appear 
accompanied by a person of good repute who must be a Spanish citizen with 
full civic rights. The plaintiff sets out. his claim and the grounds for it; the 
defendant contests the claim and can submit documents on which his objections 
are based. Replies and rejoinders are admitted. 

In the cases in which the attempt at conciliation is obligatory the judge 
must reject claims which are unaccompanied by a certificate attesting that 
an unsuccessful attempt at conciliation has been made. Nevertheless, actions 
begun without this formality remain®valid, subject to the liability of the 
judge who has allowed them. If during contentious proceedings the error of 
the above-mentioned judge comes to light, he will make an attempt at concilia- 
tion, whatever the stage at which the proceedings may then be. The attempt 
at conciliation interrupts the period of limitation. 

The Spanish law of procedure is thus favourable to the renewal of the 
experiment of conciliation between the parties. If an attempt at conciliation 
is fruitless, the fact that an attempt was made is without effect unless an 
action is begun within the next two years. Beyond this period the attempt at 
conciliation has not the effect of permitting the re-opening of contentious 
litigation and a new attempt must be made before a further action can be 
instituted. For the same reasons as may be adduced to render a contract 
invalid it is possible to bring an action for a declaration of nullity in respect to 
an agreement between the parties reached in consequence of an attempt 
at conciliation, if the agreement is embodied in the minute of conciliation. 


CONCILIATION PROCEEDINGS 
IN THE FEDERAL REPUBLIC OF GERMANY, 
SWITZERLAND, AUSTRIA, SCANDINAVIA, 
ENGLAND AND THE UNITED STATES 


HERGARD TOUSSAINT 


The present survey concerns conciliation proceedings in matters of private 
law in a number of European countries and in the United States of America. 
The term ‘conciliation proceedings’ is understood to include any type of 
proceedings created by law or decree whereby courts or administrative 
authorities are authorized to assist in a friendly conciliation of private law 
disputes. Having regard to this definition the following matters are excluded 
from the present discussion: 

1. Methods of arriving at compromises without the assistance of the organs o! 

the State or of an impartial third party. 
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2, Methods of arriving at compromises without the assistance of organs of 
the State and with the help of bodies, such as professional organizations, 
which are set up by agreement between the parties, in accordance with 
a procedure established by the arbitrators and the parties according to 
their own free will. 


FEDERAL REPUBLIC OF GERMANY 


The idea of conciliation as a means of enlisting the assistance of the State 
for the purpose of achieving a friendly compromise outside legal proceedings 
in respect of disputes of a private law character was frequently canvassed 
in Germany at the beginning of the nineteenth century under the influence 
of modern French procedural legislation. It found expression in the creation 
in a number of German states of institutions similar to that of the juges de 
ax. 
' Thus in 1877 special regulations concerning conciliation (Schiedsmanns- 
ordnung) were enacted in Prussia. Other provinces took over this institution 
of conciliators whose sole function was to carry out an obligatory attempt 
at conciliation. In Southern Germany the communes, some of which still 
exercised local jurisdiction in the manner of ancient Germanic law, were 
entrusted with the task of carrying out obligatory proceedings with a view to 
conciliation. 

The German Code of Civil Procedure of 30 January 1877 did not contain 
any provisions concerning an obligatory attempt at conciliation, but only 
a general regulation enjoining judges to make every effort to reach a compro- 
mise whenever possible during the proceedings. As a result of a wide- 
spread movement for the creation of offices charged with conciliation for 
the purpose of preventing legal disputes, an amendment of the Code of 
Civil Procedure in 1924 (Decree concerning procedure in private law disputes 
of 13 February 1924) introduced the requirement of an obligatory attempt 
at conciliation for all proceeding of first instance in the Amtsgerichte. 
These conciliation proceedings were to take place prior to the litigation 
proper (para. 495a ZPO). With a few exceptions, the applicants were given 
the right to ask for conciliation in the first place and to a judgement only in 
the second place, if the attempt at conciliation had failed. The conciliation 
proceedings were prompt and simple. Evidence other than evidence by 
inspection could only be adduced if that evidence was available on the spot. 
The fact that the attempted conciliation was placed at a stage prior to the 
introduction of litigation and the ensuing technical consequences, such as 
those regarding lis pendens or the form of summary proceedings, to mention 
only these two, resulted in a number of provisions which were in part obscure 
and which led to a great number of complications. For these reasons concilia- 
tion proceedings were abrogated in 1950 (Law for the Restitution of Legal 
Unity of 12 September 1950). The provisions for conciliation proceedings 
in this form still apply in the German Democratic Republic. 


Today the Code of Civil Procedure of the Federal Republic of Germany 
requires special conciliation proceedings in two exceptional cases only: in 
petitions for divorce and in actions for the restitution of conjugal rights the 
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competent court must make an attempt at conciliation (para. 608 ZPO), 
The petition or action can only be begun when the conciliation proceeding 
have come to an end. Thus a petition or action begun without any previous 
attempt at conciliation must be treated as an application for dispensation 
from conciliation proceedings or, alternatively, as an application for the 
initiation of conciliation. 

The attempt at conciliation must be made before the president of the 
court or before one of its members who has been delegated for this purpose, 
The parties must be summoned officially and are required to be present in 
person. The respondent or defendant must be given a copy of the application, 
The court must insist on personal appearance, and the parties cannot be 
represented by counsel. If the petitioner does not appear, he must apply for 
another attempt at conciliation. If the respondent does not appear the judge 
may order that one further attempt at conciliation is to be made. If the 
respondent again fails to appear the attempt is considered as having failed, 
As an exception, conciliation proceedings are not required if the respondent 
is abroad or if his whereabouts are unknown, if there is an impediment which 
cannot be easily overcome and for which the petitioner is not responsible and, 
finally, if it can be foreseen with certainty that any attempt at conciliation 
will remain fruitless. In determining this last point the court must apply a 
strict test (see paras. 609, 610 ZPO). 

In addition the Code of Civil Procedure provides that in proceedings 
before the Landgericht as a court of first instance one member of the 
court, sitting alone, must attempt a conciliation within the framework of the 
preliminary proceedings [para. 349(i) ZPO]. This attempt at conciliation 
does not constitute a special phase of the proceedings. No consequences 
follow from its omission, but any compromise which is reached can be 
executed as if it were a judgement. 

Apart from these isolated instances of conciliation proceedings within the 
framework of ordinary civil proceedings, obligatory conciliation proceedings 
are prescribed for all matters which come before Labour Courts. However, 
in this case the conciliation proceedings follow the institution of an action 
(para. 54 of the Law concerning Labour Courts). The attempt at conciliation 
is made by the President alone at the so-called conciliation hearing, which 
is the first oral hearing. At this hearing the entire case is discussed and all 
the evidence which can be heard immediately is taken, but the parties cannot 
be heard on oath. The result of the conciliation proceedings, and especially 
any compromise which may have been reached, must be embodied in the 
record. The compromise provides a title for execution as if it were a final 
judgement. If the conciliation proceedings fail or if one of the parties does not 
appear, the court may start immediately to hear the contentious proceedings. 
If both parties fail to appear the court fixes a date for the trial. Generally 
speaking the entire proceedings in Labour Courts are dominated by the 
principle that the court must aim, at every stage of the trial, at reaching a 
friendly compromise between the parties [paras. 296, 495(ii) ZPO, 57(ii) 
Law concerning Labour Courts]. 

In order to promote conciliation the states of the Federal Republic are 
entitled to create or to recognize special conciliation offices [see paras. 9I, 
794(i) No. 1 ZPO] before which the parties may appear for the purpose of 
reaching a friendly compromise. Either existing authorities or officials may be 
entrusted with this function, or the authorities may recognize conciliation 
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offices which have been created by the communes or by professional organ- 

izations and which operate under their control. A compromise which has been 

reached before such a conciliation office is a sufficient title for execution and 
the costs arising thereunder are regarded as normal costs in the proceedings. 

The details of the proceedings are not regulated by the Code of Civil Procedure 

but by the law of the member state concerned. The conciliation proceedings 

come to an end either as the result of a compromise or because the parties 
have failed to agree, but a certificate to this effect issued by the office does not 
bind any court. 

In the south-western parts of the Federal Republic, that is to say in the 
State of Baden-Wiirttemberg, there exist, in addition, special types of concilia- 
tion offices which are based on local traditions. 
1. In what was formerly the Prussian district of Hohenzollern the institution 

of conciliators of the kind mentioned above has remained in force. In 
principle each commune has one conciliator who is elected by the communal 
assembly for a period of three years and who is confirmed in his office by 
the President of the Landgericht. In order to be eligible, the candidate 
must be 30 years of age and must be resident within the district. The 
conciliator is a judicial officer whose task it is to facilitate a friendly compro- 
mise in all disputes concerning questions of property. Apart from this 
function he has no power of decision. The proceedings are oral, and 
evidence may be heard by agreement with the parties. If no compromise 
is reached, a note is made to this effect for statistical purposes only. Com- 
promises must be recorded in a special book, and the parties receive 
copies which constitute a title for execution, once the court of first 
instance has certified them as executory. 

2, In Wiirttemberg and in Baden justices of the peace operate as a continuation 
of the old communal courts. These courts of justices of the peace owe their 
existence to para. 13a of the Law on Courts which was introduced in 
1949 as an amendment by the Military Government in the American 
Zone of Occupation. This provision, which enabled the member states 
to introduce courts of justices of the peace, was abrogated in 1950 [see 
Article 1(i) of the Law for the Restitution of Legal Unity]. However, 
legislation enacted by the member states in virtue of the powers granted 
by para. 13a of the Law on Courts remained intact [Article 8(93) of the 
Law for the Restitution of Legal Unity]. Baden-Wiirttemberg has made 
use of the powers granted by para. 13a (Law 241 of 29 March 1949, and 
Decree 260 of 8 June 1949). The rules concerning courts of justices of the 
peace distinguish between communal and state courts of justices of the 
peace. In the communal courts the justices are laymen. The mayor presides 
and the two assessors are elected for three years by the communal assembly. 
In most cases officials of the commune are appointed as assessors. 

The communal courts have powers of decision in disputes affecting 
property up to a value of DM.150, but in these cases conciliation proceed- 
ings must precede the contentious proceedings. In addition, the communal 
court of justices of the peace has general powers of conciliation, which are. 
not obligatory and which do not extend to claims affecting property in 
land situated outside the commune. In respect of the latter, conciliation 
proceedings can only be begun in the State Court of Justices of the Peace. 
Any compromise reached in the Communal Court of Justices of the Peace 
provides a sufficient title for execution. The proceedings are conducted in 
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accordance with the Code of Civil Procedure which applies by analogy, 
but the proceedings are less formal. The creation of this type of court has 
met with heavy criticism, but it must be noted that this was mainly directed 
against the power of decision granted to lay magistrates.! 


SWITZERLAND 


Conciliation proceedings which precede the ordinary trial have been well 
established in the laws of the Swiss cantons ever since the beginning of the 
nineteenth century. In the majority of cantons the conduct of these proceedings 
is entrusted to justices of the peace. Only the cantons of Berne, Basle-Town 
and Neuchatel do not have any justices of the peace. In these cantons the 
ordinary courts are charged with the duty to make an attempt at conciliation 
(see, for example, paras. 144ff ZPO of the Canton of Berne), and this attempt 
is normally carried out by the president sitting as a single judge. The function 
of the justices of the peace as conciliators can be traced back to certain officials 
operating in a number of cantons in the sixteenth and seventeenth centuries 
(Landeswaibel). However, at that time, conciliation proceedings were not 
obligatory and no clear rules and no fixed organizations existed. During the 
period of the movement towards centralization (1798-1803) a uniform Swiss 
law concerning the organization of justices of the peace and courts of peace 
was prepared in 1800. Following the French system of juges de paix, a justice 
of the peace was to operate in each commune as a preliminary obligatory 
conciliation court prior to any institution of legal proceedings. The draft law 
was altered on several occasions and was finally dropped. In the years that 
followed federal tendencies prevailed with the result that the cantons regulated 
on their own the organization of the courts and their procedure. Up to 1880 
all cantons, with the exception of those mentioned above, had made provision 
for conciliation proceedings before justices of the peace. 

In Switzerland the justice of the peace, as in principle every other judge, 
is not a qualified lawyer. In order to be elected he must be a Swiss citizen 
entitled to vote. The minimum and maximum ages are fixed in different ways 
by the various cantons. Generally he is elected by the commune in direct 
elections for a period which may differ from between 1 to 10 years, and he is 
eligible for re-appointment. Ina number of cantons special bodies are entrusted 
with the election. Thus in Geneva an electoral committee of the court of first 
instance elects the justices of the peace. In most cantons the justice of the peace 
sits as a single judge, but in a few cantons the quorum consists of two. In 
principle every political commune (as distinct from a district or electoral 
commune) must have a justice of the peace. Several small or neighbouring 
towns may be under the jurisdiction of one justice of the peace. 

As regards the material jurisdiction of the justices of the peace a distinction 
must be drawn between two types of cantons. 

1. In the cantons of western Switzerland, which are influenced by the French 


t. Literature: Stein-Jonas, ZPO 18. ed. Tiibingen, 1953; Limburg, Prozessvorbeugung durch das Friedensrichteram, 
Zirich, 1924; Hartung, ‘Das Friedensrichtergesetz fiir Wirttemberg-Baden’ in: Siddeutsche Juristenzeitung 49, 
672; Leifried, ‘Die Friedensgerichtsbarkeit in Wirttemberg-Baden’ in: DRZ 50, 78. 
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rules on justices of the peace, these justices have a very wide jurisdiction. 

They act as criminal judges in respect of minor offences, in non-contentious 

litigation and in contentious civil litigation where the amount in issue ‘is 

small. In addition they act as conciliation officers in conciliation proceedings 
which precede the ordinary proceedings. 

. In the cantons of central and eastern Switzerland the main function of 
the justices of the peace consists in preventing litigation. It is their task to 
obtain a compromise between the parties in the conciliation proceedings, 
which are in principle obligatory. As compared with this function the 
judicial jurisdiction of the justices of the peace is unimportant. In the 
cantons of Uri, Glarus, Schaffhausen and Appenzell, the justices of the 
peace act exclusively as conciliation officers. . 

In conciliation proceedings the hearing is in principle in camera. No record 

is kept and the pleadings are oral. No formal evidence is taken and only 

documents and inspection of objects are admissible. The parties must appear 
in person; but apart from these few regulations the justice of the peace has 
very wide discretion as to how to proceed and is not bound by many formal 

rules. If the conciliation proceedings fail, the justice of the peace issues a 

certificate for the use of the competent ordinary court. Admissions in con- 

ciliation proceedings are not binding in subsequent contentious proceedings. 

If the parties reach a compromise, it is immediately recorded. The compromise 

has the effect of a final judgement in so far as execution is concerned. 

The jurisdiction of the justices of the peace has been and still is the object 
of strong criticism which is mainly directed against the lay element in the 
court, for nowhere has this been retained in this clear form in the upper 
courts where the corresponding functions have been assumed by professional 
judges. | Nevertheless the justices of the peace acting as conciliators have been 
successful. Since capable laymen who are easily accessible act as popular 
officials in simple proceedings in accordance with equity, conciliation 
proceedings have become a successful means in Swiss law for preventing 
litigation. 

Finally it must be pointed out that the Swiss judge must aim at reaching 
a compromise in the course of the ordinary proceedings (see for example 
paras. 148, 297, ZPO of the Canton of Berne, 139 of the Canton of Ziirich, 
35a ZPO of the Canton of Basle-Town).! 


is) 


AUSTRIA 


Within the framework of the Law of Civil Procedure conciliation proceedings 

appear in Austria in two forms. 

1. In the district courts an attempt at conciliation must precede legal pro- 
ceedings, and each party may demand it to be made before an action is 
brought in an ordinary court (para. 433 ZPO). If a party applies orally 
for a summons inviting the defendant to attend conciliation proceedings, 


t. Literature: M. Guldener, Das schweizerische Zivilprozessrecht, Ziirich, 1948; H. Fritzsche, Wie man in der Schweiz 
Recht spicht, Zirich, 1948; E. Schurter and H. Fritzsche, Das Zivilprozessrecht des Bundes, Zirich, 1924; A. Heus- 
ler, Der Zivilprozess der Schweiz, Mannheim-Berlin-Leipzig, 1923; E. Limburg, Prozessvorbeugung durch das 
Friedensrichteramt, Ziirich, 1924. 
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this request is not placed on the record but the applicant is informed 
orally of the date fixed for the conciliation proceedings. The applicant 
himself must serve notice upon his adversary. The conciliation proceeding; 
are conducted by the judge himself. There are no special rules of pro. 
cedure for conciliation. Any compromise which has been recorded is treated 
on the same footing as a final judgement for the purpose of execution. 
Obligatory conciliation proceedings are provided by the Austrian law of 
procedure only in the case of a petition for divorce (para. 75 of the First 
Executory Decree to Carry out the Law of Marriage). These conciliation 
proceedings precede the petition for divorce itself. They can be dispensed 
with by order of the president of the court if the respondent is abroad, or 
if his whereabouts are unknown, or if there are obstacles to conciliation 
proceedings due to impediments for which the petitioner is not responsible 
and which cannot be easily removed, or if it is clear at the outset that the 
conciliation proceedings must fail. The conciliation proceedings are 
conducted by the president of the court or by a member of the court who 
has been delegated for this purpose. The parties must be summoned by the 
court and must appear in person. The respondent must receive a copy 
of the application. The parties must appear in person and may not be 
represented. If the petitioner does not appear he must submit a new 
application. If the petitioner alone appears the judge may fix another date 
for the conciliation proceedings but if the respondent does not appear 
then, or if the judge is unwilling to fix another date, the conciliation pro- 
ceedings are regarded as having failed. (See paras. 75 and 32 of the 
Executory Decree mentioned above in conjunction with paras. 609 and 610 
of the German ZPO). 

In general the principle applies also in the Austrian law of civil procedure 
that the court may encourage the conclusion of a compromise at any stage 
of the proceedings. In order to attempt such a conciliation the parties may be 
referred to another court delegated for this purpose (para. 204 ZPO). 

In addition, special conciliation offices exist in certain communes of Austria. 
By the law relating to Communes of 5 March 1862, the communes were given 
the power within the framework of their independent activities to set up 
conciliation offices in order to attempt the reconciliation of parties to a dispute 
(Article 5, No. 11). Four Austrian counties made use of this power at the 
beginning of the twentieth century, amongst them Carinthia. These con- 
ciliation offices consist of at least two persons who are elected by the communes. 
They have no power of decision in their own right and can only work towards 
the conclusion of a compromise which is recorded and forms an executory 
title. They cannot administer oaths. The conciliation offices have jurisdiction 
in respect of disputes concerning claims for money or for movable objects, 
disputes concerning boundaries or easements as well as concerning leasehold 
property and disputes concerning possession (Law of 21 September 18609). 
Shortly after these conciliation offices had been set up proposals were made to 
replace the conciliators by justices of the peace paid by the State and subject 
to the latter’s control, following the Swiss example. However, these proposals 
led to nothing. 

In principle the conciliation proceedings before the conciliation offices are 
voluntary. An exception exists only in respect of disputes concerning urban 
tenancies. The law concerning urban tenancies lays down that in communes 
which are specially designated an attempt at conciliation must be made 
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before an action is brought. The commune must make available for these 
cases an official or employee who has been trained professionally in matters 
of tenancies. If the attempt at conciliation fails, the conciliation office may in 
these cases determine the issue by a decision which is final, provided that 
application is made to this effect. Each party may, however, apply to the 
ordinary courts within a fortnight after the decision has been given or if the 
proceedings in the conciliation office of the commune have not been 
brought to an end within a month. The result of such an application is that 
the decision of the commune becomes invalid or that the proceedings are 


stayed.? 


SCANDINAVIA 


DENMARK 


Following the French example special conciliation commissions were created 
in Denmark in 1795 (Decree of 10 July 1795, and Law concerning the 
Administration of Justice of 11 April 1916 as re-issued by the Decree of 
15 September 1953). There is a general conciliation commission for each 
district. It consists of two members who are elected by the communal councils 
and who must not be judges or advocates. In addition there exists in each 
commune a special conciliation commission which is elected by the communal 
council and which has jurisdiction in respect of contracts of service. This 
commission consists of three citizens who reside within the commune. In 
principle the parties are bound to appear before such a conciliation commission 
(Forligskommission) in order to attempt a compromise whenever a dispute of 
a private law character has arisen. A number of special types of disputes are 
excepted from these proceedings, such as claims arising from bills of exchange 
or notes or where the matter is particularly urgent. In a number of other 
cases, which are defined by law, the attempt at conciliation must be made not 
before the conciliation commission but before the court itself. This is normally 
the court of first instance. This category includes petitions for divorce and 
claims for maintenance. 

In principle the parties must appear in person. Parties failing to do so may 
be fined. If both parties fail to appear the application for conciliation is 
considered as being withdrawn. The same occurs if the plaintiff does not 
appear, although an attempt at conciliation may be made at a later time. 
If the defendant does not appear, the case must be referred to the court, but 
the defendant will be fined in the final judgement. The hearings of the concilia- 
tion commissions are in private and the proceedings are not governed by any 
formal rules. Since the members of the commission do not act in a judicial 
capacity, no evidence can be formally taken. The allegations of the parties 
are not recorded and no witnesses are heard unless both parties acknowledge 
the facts and wish to embody them in the compromise. If the conciliation 


1. Literature: W. Antoniolli, Allgemeines Verwaltungsrecht, Vienna, 1954, H. Sperl, Lehrbuch der bargerlichen 
Rechtspflege, Vol. 1, Pt. 1, Vienna, 1925; F. Schwind, ‘Die dsterreichische Gesetzgebung auf dem Gebiete des 
Zivilrechts, 1951-1956’, in: Zeitschrift far landisches und internationales Privatrecht, 22 (1957), 657- 
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proceedings are fruitless the case is referred to the competent court. Ajj — ENGL: 

compromises are recorded and constitute an executory title. 

SWEDEN Special 
proced| 


In principle special obligatory conciliation proceedings are unknown in the § matrim 
Swedish law of procedure. They are only required in certain types of matri. J previot 
monial case, such as claims for maintenance. The attempt at conciliation jy J Sectior 
made either by the clergyman of the parish or by a conciliator who is appointed f attemp 
by the president of the court or by the commune. These proceedings are not § extensi 
governed by any special rules. In general the principle applies that during all 
stages of proceedings in court special attention is to be paid to the readiness 
of the parties to reach a compromise. Such a compromise is treated as a valid 


judgement.” UNIT] 
FINLAND Concili 
Howev 


The Finnish law of civil procedure follows that in force in Sweden to a great J ings nc 
extent. Special conciliation proceedings are only required in one case, i.e. in J mise a 
respect of agricultural tenancies which affect only a part of a parcel of land or J procee 
a parcel of land which forms part of a large estate. These proceedings are J an atte 
conducted before a special commission set up to deal with questions of agri- J before 


cultural tenancies.* dispute 
subject 
In the 
NORWAY the po 
was re 


Following the French example set by the creation of justices of the peace, J adopte 
conciliation councils were established in Norway in 1795. These councils § has als 
consist of lay justices who must reside within the commune where they function | laws o 
and who must enjoy high repute amongst the citizens. They are elected by the J is at tl 
communal council for a period of four years and act as a body of three lay J the Di 


justices sitting together. In principle each commune has one conciliation legisla 
council but in bigger communes several councils may be elected. The council J In son 
acts primarily for the purpose of conducting obligatory conciliation proceed- | some | 
ings prior to the initiation of legal proceedings. The hearing is conducted in It re 
accordance with a simplified and speedy procedure based on the ordinary § at all 
law of civil procedure. Any compromise concluded in the conciliation proceed- comprt 


ings has the force of a valid judgement. If no compromise is reached, a judge- 
ment by the conciliation council may be sought by bringing an action there, 
if the case involves an object of minor value or, irrespective of the value of the 
object, if both parties so require and if the conciliation council agrees.‘ 
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Inter ler Rechtsverkehr in Zivil- und Handelssachen, Munich, 1954. 

. Literature: Wrede, Das Zivilprozessrecht Schwedens und Finnlands, Mannheim-Berlin-Leipzig, 1924; Burtin, Les 
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ENGLAND 


Special conciliation proceedings are unknown in the English law of civil 
procedure, except in courts of summary jurisdiction when dealing with 
matrimonial matters [Magistrates’ Courts Act 1952, Sections 59, 62; see 
previously the Summary Proceedings (Domestic Proceedings) Act 1937, 
Sections 4, 8]. The court may ask a probation officer or another person to 
attempt a reconciliation, but it does not appear that this provision is used 
extensively. 


UNITED STATES 


Conciliation proceedings are unknown in the laws of the United States. 
However, the so-called ‘pre-trial’ proceedings, which are preliminary proceed- 
ings not subject to strict formalities, often lead to the conclusion of a compro- 
mise and may therefore be regarded as conciliation proceedings. Pre-trial 
proceedings are a modern feature of the American law of procedure. In 1929, 
an attempt was made for the first time in a number of courts to call the parties 
before the judge prior to the trial in order to discuss the entire matter in 
dispute. This hearing served primarily to clarify, reduce and simplify the 
subject matter of the dispute and thus to speed up the ensuing proceedings. 
In the course of such pre-trial hearings many obscurities were cleared up, 
the possibilities of a compromise were considered and often a compromise 
was reached. In the decades which followed, pre-trial proceedings were 
adopted by the courts of nearly all states of the United States. This innovation 
has also found expression in a number of far-reaching provisions in certain 
laws of procedure, while in a number of states recourse to such proceedings 
is at the discretion of the courts. Rule 16 of the Rules of Civil Procedure for 
the District Courts of the United States may be cited as an example of a 
legislative provision which applies as a part of American federal jurisdiction. 
In some states the court may order pre-trial hearings ex officio. According to 
some rules of procedure an application by the parties is required. 

It remains to point out that the courts in the United States must have regard 
at all stages of the proceedings to the willingness of the parties to effect a 
compromise.! 


1. Literature: C. Callender, American Courts, London, 1927; H. D. Nims, Pre-Trial, New York, 1950; Corpus Juris 
Secundum, Vol. 15, New York. 
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CONCLUSIONS 


K. Lipsrern 


As the foregoing chapters have shown, the techniques of both conciliation 
and mediation have been much developed and systematized during the last 
150 years. Interest in these procedures has grown in both domestic and inter. 
national spheres, and it remains to consider whether the experiences gained 
in the domestic field can provide additional inspiration for the settlement of 
international disputes. 

Conciliation and mediation have made great advances as means of easing 
tensions between nations. Formerly these methods were employed exclusively 
by agreement between the parties. Today the United Nations as a supra- 
national body can wield these tools, if not in opposition to the contesting 
parties, then at least without their initial concurrence. Thus a certain similarity 
of conditions in the international and domestic spheres justifies a comparison 
between the techniques of mediation and conciliation in labour disputes and 
in civil litigation on the one hand and in international disputes on the other. 
Labour disputes and international disputes, as has often been observed in the 
past, present certain common features inasmuch as these disputes are either 
legal or political, involving either the assertion of rights or the pressure of 
groups. 

Legal disputes have evolved their own pattern, and conciliation has its 
part to play, even if it remains a minor one. It serves to provide a cooling-off 
period during which a settlement by way of compromise may be attempted. 
In this respect both international law and domestic rules of civil procedure 
show that conciliation is not universally required. In municipal law it is used 
to a limited extent only, mainly in order to prevent a congestion of courts 
with minor claims of little importance, but also in circumstances where 
questions of jaw are ancillary to personal quarrels, as in matrimonial matters. 
Thus conciliation has not been, and cannot be, regarded as an alternative 
to legal settlement. Nevertheless its usefulness, even if limited, must not be 
underestimated in the international sphere. In cases where States have agreed 
to submit future disputes to arbitration or to judicial settlement, conciliation 
provides a cheap and speedy means of settling those disputes which are com- 
paratively unimportant in extent and principle. The apparent failure of 
similar proceedings in civil litigation probably stems from the fact that access 
to domestic courts is readily available and from the litigious tendencies 
inherent in human nature. We should not be justified, either, in drawing 
negative conclusions from the almost universal phenomenon that domestic law 
does not provide for conciliation where the dispute involves considerable 
pecuniary interests. The reason is that, apart from the pre-trial proceedings 
in the United States, conciliation proceedings in domestic courts are more 
in the nature of paternalistic intervention than a device for elucidating facts 
and for enabling the parties to consider their differences in amicable discussion. 

The settlement of political disputes, whether between States or between 
groups of employers and employees, presents entirely different problems. 
Before we draw any comparisons in this respect an initial difficulty must 
be cleared up. In domestic law the powers of the State in the legisiative field 
are always available in the last resort to assist any failure of the executive 
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to remedy a potentially explosive situation. In the international sphere, the 
powers of the United Nations are undifferentiated and do not include 
legislation. Similarly the United Nations Organization does not possess that 
monopoly of force which States possess internally. However, subject to these 
differences, their approach to conciliation and mediation has much in common. 

In the first place, while encouraging conciliation by agreement, both assist 
the parties with extra-judicial means of settlement which groups must not, 
and States cannot in fact, disregard. 

In the second place any solution of the conflict must be the result of an 
agreement between the parties and is not imposed by force. This does not 
mean that either individual States or the United Nations are precluded in 
their respective spheres from using force to repel the unilateral action by 
any one of the contesting parties. However, the hierarchical structure of State 
administration contrasts with the centralized form of modern international 
organizations, As a result, in the absence of an agreement of the parties to use 
conciliation as a means of settling their disputes, international conciliation 
is placed naturally in the hands of the international organization itself, while 
conciliation in labour disputes is entrusted to bodies which include the parties 
and independent persons. The State proclaims its impartiality by relying 
upon agencies acting in a quasi-judicial capacity and by remaining aloof 
as long as possible. 

Experience shows that the international organization finds it difficult 
to discharge the function of a conciliating agency and that it delegates its 
powers to committees, officials and, more recently, to private individuals. 
This relation of dependence creates possibilities of referring back difficult 
questions, and thus the foundations have been laid for what may, in the future, 
develop into a hierarchical system. It can succeed only if the lessons drawn 
from labour law are heeded. A body of conciliators must be created who 
possess the necessary technical, as distinct from legal and administrative, 
qualifications. At the same time it is necessary to bear in mind the experience 
gained in the field of labour relations which shows that, at least in so far as 
underdeveloped countries are concerned, conciliation commissions, while 
seeking discussions with the contesting parties both separately and jointly, 
do not necessarily operate best if the parties themselves provide the members. 

This experience reflects another trend which has manifested itself in both 
international and domestic spheres. Conciliation and mediation overlap in 
modern conditions. Mere fact-finding bodies or ‘paritarian’ commissions are 
giving way to officials or to officially appointed individuals who have the task 
not only of bringing the parties together, but also of making concrete proposals. 
Here again labour law shows that, while mediation is probably preferable 
to mere conciliation, it should not be attempted automatically. The task 
requires qualifications of a personal nature which cannot be investigated 
here, but technical knowledge, personal standing, independence coupled 
with a certain familiarity, a creative approach and a flair for proper timing 
seem to be essential. 

The experience appears to be common that no formal rules of procedure 
are required or desirable. What is more important, there exists an outspoken 
reluctance to accept recommendations of a conciliator or mediator as binding. 
Both international and labour disputes must find their solution in an agree- 
ment of the parties. A final settlement after an initial breakdown may be 
facilitated by the publication of the conciliator’s recommendations. In this 
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connexion consideration must be given to the question whether, contrary 
to the practice in labour disputes, it may be useful to publish the conciliator’ 
reasons for making his recommendations. Care must be taken not to publis) 
the report prematurely, since this may well antagonize the parties. The 
French practice of allowing a certain period during which discretion may be 
exercised as to whether the report is to be published or not deserves attention, 

The practice of international conciliation commissions to refer the dispute, 
or certain aspects of it, back to the United Nations Organization itself deserve 
particular attention if conciliation and mediation are to become institutional. 
ized. This practice prevents a breakdown of current attempts at a settlement, 
While such a breakdown within a State does not constitute a breakdown in the 
organization of the community, since the organs of government do not cease 
to function, the absence of such organs in the international sphere must leave 
the contesting parties alone in the field, subject only to the power of public 
opinion and of possible sanctions. Thus the retention of reserve powers is 
essential. 

In conclusion it is possible to sum up the results of the present inquiry 
in these terms. The law of civil procedure does not offer any guidance for the 
development of international conciliation and mediation, except in so far as 
the judicial settlement of legal disputes is concerned. Within this limited 
ambit international law has used its own creative powers to devise means 
comparable to those employed in domestic law. Labour law, on the other 
hand, has accumulated a fund of practice which, owing to the similarity of 
situations, the frequency of their occurrence and the universal need for their 
peaceful solution, provides a body of standards and techniques accepted by 
the nations of the world. A study of these techniques is indispensable for a 
rational and systematic development of an international procedure for the 
settlement of political disputes which combines the features of conciliation 
and mediation. The present collection of studies is a small and tentative 
contribution to this undertaking. 
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I. CURRENT STUDIES 
AND RESEARCH CENTRES 


THE SOCIOLOGICAL RESEARCH CENTRE 
ON AUDIOVISUAL MEANS OF THE CATHOLIC 
UNIVERSITY, MILAN 


A. McCuunc LEE 


A national ‘Meeting for the Study of the Influence of Press, Radio and TV on 
society’ has just closed the first year of operation of the Sociological Research 
Centre on Audiovisual Means of the Catholic University, Milan. Repre- 
sentatives of the press, radio, television, industry, education and the church, 
met for nine days, from 9 to 13 June 1958, at the Cultural Centre Maria 
Immacolata of the University at the Passo della Mendola (Trento) to discuss 
modern methods for determining the consequences of mass communications 
in modern society. To judge from the attention given by press and radio 
both to the meeting and to the other activities of the centre, these innovations 
fill important needs in Italian public life. 

The Catholic University established its new research centre in the autumn 
of 1957 at its seat in Milan. The organization of this centre, unique in Europe, 
was made possible by the co-operation of Unesco and of the Italian Govern- 
ment working through the National Commission of Unesco. This new function 
of the university is ‘a permanent research centre for the study of the sociological 
and psychological consequences deriving from the use of mass communication 
media’, to quote from the original Unesco agreement. 

The co-operation of Unesco in this new venture has consisted in furnishing 
useful books for a specialized research library, in supplying mechanical 
research equipment, and in arranging for my services for a year in the capacities 
of professor of sociology and director of the centre. The Italian Government 
has co-operated by entering into the contract with Unesco and by sanctioning, 
through its Minister of Education, the organization of the centre’s educational 
programme. In addition, the centre has received the wholehearted support 
and co-operation of the radio and television authorities, the daily and the 
specialized press, advertising agencies, and manufacturing concerns. 

The Rev. Father Agostino Gemelli, O.F.M., Rector of the University, 
has already added to the fame of his institution over a long period of years 
through having organized and administered the university’s famous Institute 
of Psychology. Both he and the university’s distinguished vice-president, 
Professor Francesco Vito, have interested themselves deeply and continuously 
in the problems of organizing the new centre. 

In directing the organization of this new centre, I have been confronted 
with these two fascinating paradoxes: in the first place, Italy gave radio to 
the world through the work of Marconi and others, but research on the social 
applications of radio has barely started here. In the second place, Italy has 
had many very distinguished and influential sociologists and other social 
scientists from at least the days of Vico, but today, because of recent historical 
developments, sociological work is just now getting substantially under way 
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again. There are, it is generally agreed, relatively few trained sociologists jy 
Italy today. 

Because of these two paradoxical situations, the first job of the new centr 
has been to survey the materials and human resources available in the univer. 
sity, the community, and the nation, to organize special instruction in audio. 
visual research methods for advanced students from the universities and als 
from industry and business, and to stimulate and direct a large series of pilot 
research projects. As a part of this initial programme, I launched two formal 
and one informal courses in the fall. All three were conducted exclusively 
in Italian. They were as follows: (a) Lectures in sociology applied to mag 
communications. These brought together relevant theories and showed their 
importance in audiovisual research. Thirty regular and 12 special student 
enrolled. (b) Seminar in sociological research methods applied to audiovisual 
media. This seminar was offered for 18 students almost all of whom were 
regularly employed in commerce or industry. All of the students were well 
equipped in general education and experience but none had had specific 
training in sociology. (c) Workshop in audiovisual analysis. Fifteen student 
drawn from the other classes and especially from the second one took part in 
regular weekly analyses of specific radio and television broadcasts. 

As a part of this instruction, I have availed myself of the excellent co- 
operation of RAI and on a number of occasions have taken groups of student: 
to their Milan establishment for special demonstrations and discussions, 
Other industries, such as Olivetti, IBM-Italia, Necchi, and Motta, have also 
been quite helpful with materials for the use of the centre and its participants, 
and I also wish to mention as well the Italian commercial and professional 
societies who have aided with information and publications. 

The work of organization mentioned above and the national meeting at 
the university’s Mendola seat represent, I believe, a sound foundation for the 
centre as a permanent function of the Catholic University. I am especially 
encouraged by the 20 pilot research projects which have been undertaken 
under the auspices of the centre; some are now completed, others are still in 
progress, and some are even ready for publication in specialized journals. 

In spite of the progress that has been made in this first year, I am sure that 
the university authorities and all others interested in the centre are well 
aware that such an institution requires a great deal more time than one year 
in which to attain its full stature. Generally speaking, the training of a 
sociological research worker requires at least four years of full-time and con- 
centrated study, field work, and other guided research experience beyond his 
general university education. Depending upon the nature of his work for the 
normal academic course, this would mean a further three or four years of 
special study. Even then, because of the complexities of the field, with it 
demands for a knowledge of psychology, social psychology and general social 
science as well as of sociology, further maturation and study are required for 
the development of really capable research specialists. 

Like other dynamic, modern, and thriving industrial countries, Italy ha 
a growing need for the kind of specialists the centre should produce and for 
the kinds of research and counselling services the centre can provide for 
leaders of Italian public life. With the co-operation of other parts of the 
Catholic University and the vigorous continuation of the programme already 
begun, I am sure that the centre can provide such specialists and services 
within a relatively few years. 
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What are some of the problems of mass communications to the under- 
sanding and solution of which the centre has already contributed in some 
modest degree or might contribute in the future? In closing this brief report, 
let me point to a few of these in a rather general way. 

The great engines of publicity and propaganda have become dominating 
features of the daily lives of the western world’s millions. They are of funda- 
mental importance to the maintenance of political, economic, and social 
stability in this rapidly integrating world of today, but they also contain or 
may contain potential threats to that very stability. We do not know nearly 
enough about these great mediums of mass communications. 

Here are some more specific questions: Is it wise to permit and even to 
encourage our children to devote so many hours each day to sitting in front 
of television transmitters? Is this helping to make them less creative and less 
adaptable, more audience-minded? What is it doing to their health? Why are 
so many newspapers around the world so automatically and unthinkingly 
nationalistic, even chauvinistic, so unaware of the essential and necessary 
brotherhood of man? It has often been said that we live increasingly in a 
world of abstract symbols mass-produced on paper, air waves, and film; is this 
really so? If it is, are we thus encouraging ourselves to lose touch with the 
real worlds of other people and the real worlds of our great social institutions? 

Our questions can also be raised from more definite standpoints, such 
questions for example as these: How do we identify ourselves and our relatives 
and friends with the personages and events of print, screen, and television? 
Are such identifications not only pleasurable but also constructive in psycho- 
logical and sociological senses? Are radio and television contributing to the 
integration of Italy and of Europe as much as they appear to be? What are 
our mass communications media doing to our languages, our use of leisure 
time, our attitudes toward politics and toward society in general? 

These are only a few rather general questions, but I think they point to some 
of the more important areas in which significant research work has been done 
and in which a great deal more research work is now needed here in Italy. 

In returning to my duties at Brooklyn College of the City of New York, 
I feel a great sense of debt to Father Gemelli, Professor Vito, and the other 
officials of the Catholic University for their aid during the past year. I trust 
that the centre we have together tried to launch will continue and will come 
to resemble in the importance of its accomplishments its neighbour at the 
Catholic University, the Institute of Psychology. 


THE LATIN AMERICAN RESEARGH CENTRE. 
RIO DE JANEIRO! 


The centre’s Board of Directors met in Belo Horizonte (State of Minas Gerais, Brazil) 
on 5-10 November 1957. The meeting was held at the Minas Gerais University. 
The working programme submitted by the director of the centre has been approved! 


1, Reprinted from Information, No. 16, 1958, a publication of the International Research Office- on: Sesia? 
Implications of Technical Change (BIRIPST). 
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and the work will begin this year. Phe principal research themes are the following: 

t. A pilot study on the social implications-of economic development-in_the-region of 
Réconcavo (Brazil) by an international team the direction of Professo; 
Herbert Blumer, professor of sociology at the University of California (Berkeley), 
The choice of the Recéncavo Baiano region was governed by the fact it is a traditiona| 
economic zone which has just been touched by industrialization, as a result of the 
exploitation and refining of local oil resources. 

2. Study on social stratification and mobility in six national societies of Latin Americ 
(Argentine, Brazil, Uruguay;-Chile, Costa Rica and Mexico). This study will be 
undertaken, under the direction of the centre, by national teams from universities 
and research institutions of the said countries. It will be concluded by a compara. 
tive analysis of the results. 

3. Study of urgent tasks of anthropology in Latin America. This project, the impor. 
tance of which has always been underlined by all the specialists, aims at setting 
forth the new problems which are set to anthropology in this part of the world, 
It implies, in particular, the study of the slow ‘degradation’ of American autochthon 
groups as a consequence of detribalization, expansion of the internal market wealth 
and manpower, together with integration of these groups in the national societies, 
This project will be associated with a conference held during the International 
Congress of Americanists which will take place at the University of Costa Rica in 
July 1958. 

4: A study of the present situation of social sciences in Latin America. This survey 

- aims at assembling periodically information concerning the present situation of 

social sciences in Latin America: teaching and research, available resources, oppor- 

tunities of employment for specialists, etc. The centre, besides being responsible 
for the general co-ordination of documentation and interpretation of the works, will 
also be responsible for the part of the investigation concerning Brazil. 

Study of land tenure and _conditions_of work in_ agriculture in Latin America, 

This study aims at defining the basic problem of the economic, social and political 

structure of countries in the Latin American region; the backwardness of agrarian 

structures remains the key problem of traditional society. 


THE ESTABLISHMENT OF AN INSTITUTE 
FOR AGRICULTURAL COLONIZATION 
IN ECUADOR y 


A National Institute for Agricultural Colonization was recently established in Ecuador 
in accordance with recommendations presented by experts from ILO and FAO. 
The following are the new institute’s principal functions: (a) to prepare a general 
programme for agricultural colonization, account being taken of the basic plans for 
the country’s development; (b) to draw up an inventory of lands under State or private 
ownership, suitable for agricultural colonization, and to encourage colonists to settle 
on these lands; (c) to study and recommend reforms in the land-holding system so that 
it may become better adapted to the needs of agricultural colonization; (d) to establish 
and put into effect all programmes of agricultural colonization which the government 
may wish to carry-out; (e) to undertake, directly, or through competent services, 
any work necessary for the achievement of these programmes; (f) to study and 
recommend satisfactory methods of financing the general work of agricultural col- 
onization and to define the principles which must govern the granting of loans and 
any other financial assistance; (g) to grant the colonists, either directly or through 
competent services, assistance in technical, financial, social, sanitary, medical and 
cultural matters, in accordance with the State’s resources and with regulations in force: 
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(h) to establish and carry out plans for a better distribution of the rural population; 
(i) to encourage the immigration of foreign colonists and ensure that they are suitably 
installed; (j) to collaborate with the competent bodies in assisting indigenous commu- 


nities and speeding up the improvement of their social and economic situation. 


The new institute will assume the duties which were formerly the responsibility of 


the general directorate of uncultivated lands and colonization. 


THE SOCIOLOGY DIVISION OF THE 
INSTITUT FRANCAIS D’AFRIQUE NOIRE! 


Dakar 


At present, the division has a sociologist, A. Hauser, and three members belonging 
to other disciplines: L. Massé, demographer; Y. Mersadier, econemist; A. Diop, 


psychologist. 


resulting from the urbanization and industrialization of West Africa. 


The main theme of the division’s research programme is the study of the or 


A socio-demographic questionnaire, drawn up at Dakar, has been used unde 


satisfactory statistical circumstances in Senegal, in Thiés (1953) and in Saint-Louis 


(1954), by L. Massé and by P. Mercier, the sociologist who instituted the division at 


the end of 1952 and worked with it until the beginning of 1955. 


Since 1951 in French Equatorial Africa and since 1953 in West Africa, A. Hauser 
has been carrying out industrial sociological research. He has proceeded mainly 
by direct survey of the chief agents, of the workers of various enterprises, and of persons 
in contact with industry. He is also studying the various measures introduced with 
regard to professional training, and two of the principal factors affecting productivity: 


instability and absenteeism. 


Inso far as statistics allow, man-power has been described quantitatively: professional 
and socio-professional categories, seniority, age, family position, ethnic group, religion. 
The living conditions have been outlined in certain cases and some characteristics 
indicating the birth of a workers’ class have been noted. The relations of the worker 
to his work have been specified according to (a) his intrinsic position—qualifications, 


output, adaptation to mechanization, aptitude to command, working habits, 


professional conscience; (b) the external factors which have an effect on his work—type 
of work, vertical relations, antagonisms of various groups, environment of origin or 


of adoption. 


A survey carried out in British West Africa was essentially concerned with the 
Africanization of the direction and of the technicians. A survey in Senegal and in the 
Sudan provided an opportunity to study the problem of the relations of man and 


machine in agriculture, with reference to both peasant and tenant farmers. 


Dr. L. Massé made an analysis of the findings of socio-demographic sample surveys 
of urban areas in Senegal, which were supplemented by surveys on the villages of the 


Thiés region and on the Fullah people of Dakar. 


Since 1956, he has been engaged on a study of the census of French Equatorial 
Africa. The aspect of the census chosen is the urban census, which is better kept and 
less subject to the imperfections resulting from the natural obstacles to census-making 
in rural areas (seasonal variations in the rhythm of work and communication 


difficulties). 


Since 1954, Y. Mersadier has been studying the family budgets of African wage- 


1, Reprinted from Information, op. cit., no. 17, 1958. 
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earners. surveys were made in Thiés, Dakar and Saint-Louis. Only a relatively 
small number of families were studied, a total of 136 (42 in Thiés, 52 in Dakar and 42 in 
Saint-Louis). The statistical value of the results obtained is thus limited. Thi 
first stage of studies on standards of living is, nevertheless, indispensable in Africay 
urban areas. The wide differences in ways of life make it difficult to transpose, without 
modification, the proven methods used in ‘Western’ countries. The task of working 
out the general trends in the economic behaviour of individuals, which are often not 
easily discerned at first glance, is one that calls for extreme care and precision. The 
often irrational economic activity of individuals and family groups is in a sense obscured 
by the social and psychological facts: the mixture of surviving traditions and attempts 
at adaptation to the new system of a wage-earning society, and the new economic 
and social structures recently introduced in the larger centres of population. 

The purpose of these three surveys was, therefore, in the first place, to arrive at a 
clearer understanding of the complexity of the daily life of Africans in the towns, 
without, however, losing sight of the essential aim, which was the study of the budgets; 
then, to establish working methods using questionnaires and survey workers, the 
questionnaire for the first two surveys being designed more for the convenience of 
the survey worker than for convenience in classifying the results obtained. 

In 1957, Y. Mersadier studied the wage structure of the commercial on 
also examined the data on 18 family budgets in Conakry compiled by Mr. Ousmane 
Diallo and Mr. Diagne Ahmet. 

It was originally intended that from June onwards, Y. Mersadier would conduct 
a study of family budgets in Conakry. Since this was not possible, the study will be 
carried out in Dakar, in collaboration with the statistical division of Senegal and the 
general statistical division of the high commissariat. The project provides for the 
study of 500 families during the year. The examination of the results will be made by 
the mechanographic centre of Dakar as they come in, thus enabling partial results 
to be published every three months. 

| A. Diop will make a survey of the Toucouleur group (from the Senegal valley) 
living in Dakar. His survey will deal mainly with factors affecting the stability of the 
racial group and with the motives which prompt its members to return temporarily 
or permanently to their home area. This study is being carried out in connexion with 
the Senegal River Project, which should result in the development of agricultural 
production and settlement of a larger population in the area. 

. A. Diop will also study certain psycho-sociological aspects of the survey on the family 

sudgets of Dakar. 


THE AUSTRALIAN BRANCH OF THE 
ASSOCIATION OF SOCIAL ANTHROPOLOGISTS 
OF THE BRITISH COMMONWEALTH 


An Australian Branch of the Association of Social Anthropologists of the 
British Commonwealth was founded at a meeting held at Canberra, on 29 Septem- 
ber 1956. Professor J. A. Barnes was elected chairman, and Dr. J. D. Freeman, 
secretary. The topic for this inaugural meeting was ‘Political Systems of Highland 
New Guinea’. 

A second meeting of the branch was held at the University of Sydney on 27 and 
28 May 1957. It was decided to circulate an annual newsletter, reporting the research 
and other activities of members of the section and of departments of anthropology 
and sociology in Australian universities. 

The following research work is being carried out by postgraduate students of the 
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ORGANIZATION IN THE SOCIAL SCIENCES 


Department of Anthropology and Sociology of the Australian National University: 
the social structure of the Kyaka, Western Highlands, New Guinea; the social structure 
of the Huli, Southern Highlands, Papua; the social structure of the Kunimaipa, 
Papua; family organization in a Kashmiri Pandit village; caste and economic 
organization in a Tamil village community; social structure and social organization 
in Mandailing, Sumatra. 

The Anthropology Centre, University of Western Australia, is interested in research 
into problems of social and cultural change among Australian aborigines. A detailed 
plan for a project to study social and cultural similarities and variations in aboriginal 
Australia has been drawn up, and at present awaits the external support necessary to 
put it into effect. 

The centre is at present working on a scheme which will involve closer co-operation 
with anthropologists and sociologists in South-East Asia and India, with a view to the 
possible exchange of lecturers. 

Any inquiries may be addressed to: Secretary of the Australian Branch, Association 
of Social Anthropologists, Department of Anthropology and Sociology, Australian 
National University, Box 4, GPO, Canberra, ACT, Australia. 


RESEARCH ON MIGRATION 


The Technical: Working Group on Migration of the Administrative Committee on 
Co-ordination of the United Nations and Specialized Agencies recently discussed the 
question of future action in the field of migration research. The term ‘migration 
research’ as used by the group means ‘research on problems of international migration’, 
problems of internal migration being taken into account only in so far as they have a 
direct relationship to, or bearing on, international migration. 

In the light of its discussions the Technical Working Group on Migration established 
a working party on migration research to be composed of representatives of the United 
Nations, ICEM, ILO and any other organization which desired to participate in the 
work of the working party. ‘ 

The task undertaken will consist first of a listing of current studies and projects for 
studies until 1960. This list covers the following points: Studies and projects relating 
to migration in general (demographic aspects, economic aspects, social aspects, admin- 
istrative and operational aspects); Studies and projects relating to land settlement; 
Studies and projects relating to refugees; Bibliographies. 

The suggested items of future research are the following: The role of migration in 
the spread of modern technology and economic development; Effects of international 
migration upon the size, composition and geographical distribution of the total popu- 
lation and of the economically active population in countries of immigration and 


emigration; The possibilities of emigration from, and migration. between, densely 


populated underdeveloped countries; Migration to Latin America; Land ownership 
rights of immigrants; Naturalization of immigrants; General standards for the treatment 
of immigrants considered as aliens; Maintenance of the social security rights of migrants ; 
Application of the principle of equality of remuneration and working conditions to 
both immigrant and national workers; Integration of immigrants; Intra-European 
migration in the light of recent steps towards European integration; The situation of 
newly arrived refugees from Hungary and other countries; Motivation of international 
migration; Economic and social conditions of migrants. 
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II. REVIEWS OF DOCUMENTS AND BOOKS 


DOCUMENTS AND PUBLICATIONS OF THE 
UNITED NATIONS AND SPECIALIZED AGENCIES! 


I. UNITED NATIONS 


GENERAL ASSEMBLY 


INTERNATIONAL LAW 


Yearbook of the International Law Commission. 
This commission has, since 1957, been publishing volumes dealing with its work and 
the problems with which it is concerned. 

The first of these yearbooks, covering 1949, was published in 1957 (312 pp., printed, 
$3.50. A/CN.4/Ser.A/1949). The second, covering 1950, appeared in 1958 (342 pp., 
printed, $3.50. A/CN.4/Ser.A/1950). The third, relating to 1951, was also published 
in 1958 (146 pp., printed, $1.50. A/CN.4/Ser.A/1951). 


LAW OF THE SEA 


Reference guide to resolutions and records concerning the law of the sea adopted by world-wide or 
regional international conferences and meetings. December 1957, 182 pp. A/Conf.13/21. 
[Ej. Pr. Sc.]* Published for the United Nations Conference on the Law of the Sea. 
Recalls the resolutions already adopted at the international level and gives a 

bibliography of the records of international meetings held on this subject. 


Recent developments in the technology of exploiting the mineral resources of the continental shelf. 

Preparatory document by Dr. M. W. Mouton. January 1958, 35 pp. A/Conf.13/25, 
[Ej. Pr.] The purpose of this document was to provide the United Nations Conference 
on the Law of the Sea with the latest technical information on the possibility of 
exploiting mineral resources under the sea bottom. It includes a few illustrated annexes, 


REFUGEES 


Annual report of the director of the UN Relief and Works Agency for Palestine Refugees in th 
Near East covering the period 1 July 1956 to 30 June 1957. New York, 1957, printed, 
50 pp., $0.50. A/3686. 

[Ej. Org. St. Pr.] Relief programme, situation in Gaza, relations with the governments 

of receiving countries, budget. Annexed, statistics on the health service, social services 

and programmes relating to the economic independence of the refugees. 


. Asa general rule no mention is made of publications and documents which are issued more or less automatically 
—regular administrative reports, minutes of meetings, etc. Free translations have been given of the titles of 
some publications and documents which we were unable to obtain in time in English. 

2. For explanations of abbreviations, see p. 656. 
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DOCUMENTS AND PUBLICATIONS 


sPECIAL FUND FOR ECONOMIC DEVELOPMENT 


Final report of the Ad Hoc Committee on the Question of the Establishment of a Special UN 
Fund for Economic Development prepared in accordance with General Assembly resolution 
923(X). May 1957, 118 pp. A/3579; E/2g61 Add.1. ; 

(Ej. Pr.] Summary and analysis of observations by governments on the establishment, 

role, structure and operations of a Special United Nations Fund for Economic 

Development. 


NON-SELF-GOVERNING TERRITORIES 


Economic conditions and development in non-self-governing territories. Government measures for 
the promotion of manufacturing industries in non-self-governing territories. April 1957, 77 Pp- 
A/AC.35/L.241. 

[Ej. Pr.] This report, presented by the Secretariat, considers the policy applied in 

non-self-governing territories for the development of manufacturing industries, and 

studies the administrative bodies responsible for carrying out this policy and the fiscal 
incentives, financial assistance and other forms of aid accorded. 


Economic conditions in non-self-governing territories, 1953-1956. June 1957, 59 pp. A/AC.35/ 
L.245. 

(Ej. Pr. St. Dp.] Considers the impact of economic development on the population of 

non-self-governing territories, according to information received concerning national 

income and its distribution, and the evolution of customs and the status of the family. 

Many statistical tables. 


TRUSTEESHIP COUNCIL: NON-SELF-GOVERNING TERRITORIES 


CAMEROONS 


Conditions in the trust territory of the Cameroons under British administration. January 1958, 
29 pp. T/L.811. 

[Ej. Pr.] Information on the political, economic, social and cultural evolution of this 

territory during reeent months. 


Conditions in the trust territory of the Cameroons under French administration. February 1958, 
28 pp. T/L.813. 
Similar to the preceding document. 


Conditions in the trust territory of the Cameroons under British administration. March 1958, 


_25 pp. T/L.843. 
Similar to the preceding documents. 


Conditions in the trust territory of the Cameroons under French administration. March 1958, 
21 pp. T/L.842. 
[Ej. Pr. Org.] Summary of criticisms and comments put forward by members of the 
Trusteeship Council concerning the information contained in the official reports of the 

administering authority. 


RUANDA-URUNDI 


Conditions in the trust territory of Ruanda-Urundi. January 1958, 29 pp. T/L.810. 
(Ej. Pr.] Description of conditions in Ruanda-Urundi based on the observations of the 
1957 visiting mission. Political, economic, social and cultural progress. 
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Conditions in the trust territory of Ruanda-Urundi. March 1958, 26 pp. T/L.841. 
[Ej. Pr. Org.] Summary of observations made by individual members of the council 
during the general discussion and of the comments of the administering authority, 


Rural economic development of the trust territories (Ruanda-Urundi). March 1958, 19 pp. 
(including annexes). T/1369. 

[Ej. Pr. Org.] Summary of a study of population, land use and the land-holding system 

in Ruanda-Urundi. 


TANGANYIKA 


Examination of the annual report on the trust territory of Tanganyika for the year 1956 (land 
reform). March 1958, 2 pp. T/1366. 

[Ej. Pr.] This is a table giving figures on agricultural or grazing land alienated since 

1 January 1946, with occupation rights guaranteed for a long period. 


ECONOMIC AND SOCIAL COUNCIL 


HUMAN RIGHTS: DISCRIMINATION 


Report of the 1oth session of the sub-commission on Prevention of Discrimination and Protection 
of Minorities to the Commission on Human Rights. February 1958, 76 pp. E/CN.4/764; 
E/CN.4/Sub. 2/192. 

[Ej. Pr.] This report summarizes the sub-commission’s discussions, studies and 

resolutions concerning discrimination in employment and professional life, religion and 

religious practices, political rights and education.. Annexed is a list of documents 

submitted to the sub-commission at its tenth session (13 January to 7 February 1958). 


Study of discrimination in education. January 1958, 5 pp. E/CN.4/760; followed by an 
_ addendum, 5 February 1958, E/CN.4/760 Add.2. ; 

{Dp. Ej. Pr.] This note by the Secretary-General gives data on the following countries: 
Brazil, Cambodia, Finland, India, Libya, Luxembourg, Norway and Peru. The 
addendum concerns Israel, the United Kingdom and the United States of America. 


Report by Unesco: Commission on Human Rights. January 1958, 74 pp. E/CN.4/758/Add.2. 
{Ej. Pr. Dp.] Periodic report, based on reports furnished by governments, and dealing 
with measures taken to ensure observance of the rights relating to information, science, 
education and culture proclaimed in the Universal Declaration. 


STATUS OF WOMEN 


Nationality of married women, January 1958, 10 pp. E/CN.6/254/Add.4. 

[Ej. Dp. Pr.] Extracts from laws on nationality recently promulgated in Hungary, 
Ireland and the Federation of Malaya, and from ordinances concerning British pro- 
tectorates, protected States and protected persons. 


Consent to marriage and age of marriage. January 1958, 27 pp. E/CN.6/317. 

[Ej. Pr. Dp.] This report deals, first, with the consent of the parties to marriage, then 
with the age of marriage in different countries. A summary of international measures 
in this regard follows. An addendum (E/CN.6/317/Add.1, 2 pp.) gives information 
on measures affecting trust and non-seif-governing territories. 


Information concerning the status of women in non-self-governing territories. January 1958, 

11 pp. E/CN.6/318. 
[Ej. Pr. Dp.] Tables on the status of women in general, their educational, economic 
and social status, and the state of maternal and child health services. 
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DOCUMENTS AND PUBLICATIONS 


Information concerning the status of women in trust territories. January 1958, 38 pp. E/CN. 
6/319. 

(Dp. Ej. Pr.] This report describes the general status of women; their political, economic 

and social status, and their position in private law. Annexed are documents and records 

of the Trusteeship Council’s discussions on the status of women. 


Access of women to education, January 1958, 19 pp. E/CN.6/320. 

[Dp. Ej. Pr.] Report prepared by Unesco. Information on the attention accorded to 
this problem in Unesco programmes (especially in the major project on Extension of 
Primary Education in Latin America and in activities relating to education for inter- 
national understanding) and on collaboration in this field with non-governmental 
organizations and the Technical Assistance administration. ; 


Equal remuneration for men and women workers for work of equal value. January 1958, 38 pp. 
E/CN.6/322. 

|Ej. Dp. Pr.] Report prepared by the International Labour Office. Describes measures 

adopted by the governments of various countries to give effect to the principle of equal 


pay. 


Working women, including working mothers with family responsibilities. January 1958, 41 pp. 
E/CN.6/324. 

(Ej. Pr.] This report is based on information communicated by various non- 

governmental organizations enjoying consultative status. It studies questions directly 

affecting working women with family responsibilities (housework, child care, psycho- 

logical conditions). 


Equal pay for equal work, February 1958, 92 pp. E/CN.6/325. 

(Org. Ej. Dp.] This report by the Secretary-General may be published as a pamphlet. 
The first part deals with international action, the second with campaigns in favour of 
the principle of equal pay for equal work, and the third with practical methods of 
applying the principle of equal pay. Annexed are the text of ILO convention No. 100 
and a list of ratifications of this convention as at 31 December 1957. 


Technical Assistance programmes in relation to the status of women, January 1958, 14 pp. 
E/CN.6/326. 

[St. Ej. Pr. Dp.] Statistics on the participation of women in all Technical Assistance 

programmes from 1 January 1956 to 31 December 1957 (women who have taken part 

in these programmes as experts or advisers and fellowships awarded to women). 


Access of women to higher education. January 1958, 67 pp. E/CN.6/327. 

(Ej. Pr. St. Dp.] This report, submitted by Unesco, was prepared by the International 
Federation of University Women. It contains an analysis of the problem, comments, 
statistical data, the results of the federation’s survey, and its recommendations. Many 
statistical tables annexed. A second annex deals with the access of women to higher 
education in the U.S.S.R. 


STATISTICAL QUESTIONS 


Proposals for a revision of ‘A system of national accounts and supporting tables’ and ‘Concepts and 
definitions of capital formation’. March 1958, 20 pp. E/CN.3/229. 

(Ej. Pr.] This memorandum by the Secretary-General summarizes comments on 

document E/CN.3/L.44. It mainly concerns the concepts of domestic product, domestic 

fixed ‘assets, private consumption and the domestic market. There is an annex setting 

forth reservations formulated by the International Monetary Fund. 


Statistics of the distribution of personal income. March 1958, 21 pp. E/CN.3/233. 
[Ej. Pr. Dp.] The purpose of this memorandum is to indicate the main errors and 
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omissions in the preparation of report E/CN.3/208 and to report the opinions expressed 
by the governments of various countries on current concepts and methods in this field, 


Problems of adapting external trade statistics for special types of economic analysis. February 195), 
15 pp. E/CN.3/235. 

[St. Pr. Sc.] Brief report on the adaptation of national quantum and unit value indice; 

to the needs of economic analysis. There are two annexes: one is an analysis of the valuc 

of imports and exports by sector of industry and by category of transport, with the use 

of punched card machines; the other gives an example of adaptation of the indices, 


Activities in the field of demographic statistics, 1956-1957. February 1958,6 pp. E/CN.3/238. 
[Pr. St. Sc.] Brief account of the assembly and publication of demographic series, 
evaluation of the quality of the data, and measures to promote the developmen: 
and improvement of statistics. 


Basic industrial statistics: a progress report. January 1958, 12 pp. E/CN.3/242. 

[St. Dp. Pr.] The purpose of this document is to survey the work undertaken and 
propose a programme of action in this field. Annexed is a table of countries in which 
it will be possible to make a basic survey about 1963. 


Draft revisions to the international standards in basic industrial statistics. January 1958, 43 pp. 
E/CN.3/242/Add.1. 

[St. Pr.] General study of changes to be made in these international standards. Annexed 

are recommendations concerning the frequency and scope of industrial surveys and 

the statistical unit to be adopted, with a list of recommended data and corresponding 

definitions. 


Draft revised International Standard Industrial Classification of All Economic Activitics. 
January 1958, 73 pp. E/CN.3/243. 

{St. Pr. Sc.] Brief description of the principles and utilization of the International 

Standard Industrial Classification (ISIC), its structure, its usefulness in all branches 

of economic activity, and the respects in which it should be revised. 


Developments in statistics of enterprises. February 1958, 9 pp. E/CN.3/245. 

[Pr. St. Sc.] During the past two years, the competent national services and inter- 
national organizations have taken an increasing interest in the types of data which 
can be obtained from balance sheets and profit and loss accounts of enterprises. This 
memorandum by the Secretary-General deals with this subject. 


Problems in the collection of comparable wholesale price series. March 1958, 23 pp. E/CN.3/246. 
[Pr. St.] Problems created for statisticians by variations in connexion with certain 
products, which suddenly change in character, for one reason or another, or which 
are subject to wide seasonal price fluctuations. 


Basic statistics for economic and social development. March 1958, 33 pp. (including annex). 
E/CN.3/248. 

[Ej. Pr. St.] Memorandum prepared by the Secretary-General. Summarizes the 

Statistical Commission’s proposals at its ninth session. The annex gives the revised 

draft list of basic statistics for economic and social development. 


Report on family living studies. February 1958, 13 pp. E/CN.3/250. 

[Pr. St.] The first part contains a general review of the question and provides a basis 
for the analysis of individual projects in the second part. The third part deals with 
certain terminology problems. 


The international standard classification of occupations. Memorandum prepared by the  Inter- 
national Labour Office. January 1958, 3 pp. E/CN.3/251. 
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(St. Pr. Org.] Brief description of the work ILO has done in this field in recent years, 
and of its projects. 


Progress report on balance of payments statistics. Memorandum prepared by the Balance of Payments 
Division of the International Monetary Fund. January 1958, 11 pp. E/CN.3/253. 

St. Pr.] Work on balance of payments statistics done by the Fund in 1956 and 1957, 

ie. during the period when it prepared the seventh, eighth and ninth volumes of the 

Yearbook and drew up the proposed ‘goods and services’ and ‘gifts’ accounts for the 

revised Manual. 


National income accounting in countries at a very early stage of economic development. 
January 1958, 12 pp. E/CN. 3/256. 

[St. Pr.) Studies some of the main obstacles to the preparation of national income 
statistics in countries with a primitive economy and considers how the United Nations’ 

recommendations could be applied notwithstanding. 


1960 WORLD CENSUS 


1960 world population census programme. January 1958, 26 pp. E/CN.3/237/Add.1; 
ST/STAT/P/L.23/Rev.1. 

(Dp. St. Pr. Org.] Census work in the various countries, from 1955 to 1964, and inter- 

national action on behalf of the 1960 census programme. List of reference documents 

and handbooks on population censuses published by the United Nations. 


1960 world population census programme. Principles and recommendations for national population 
censuses. February 1958, 63 pp. E/CN.3/236/Add.1; ST/STAT/P/L.1/Rev.2. 

(Ej. Pr. St. Sc.] Advice on census preparation, organization and administration and 

on subjects on which data are to be collected. Definition and classification of each 

subject. Programme for the use of results. Sampling and population census 

methods. 


ECONOMIC DEVELOPMENT 


Economic development of under-developed countries, international co-operation with respect to 
water resource development. March 1958, 48 pp. E/3071. 

[Dp: Ej. Pr. Org.] Information on the work of the United Nations Secretariat in 

connexion with water resources in 1956 and 1957, and on the co-ordination of the 

work of the various international agencies concerned with this matter. Three annexes 

give a list of projects now in progress in various regions of the world. 


Progress report on implementation of the programme of work on industrialization and productivity. 
March 1958, 10 pp. E/3078. 

|Ej. Pr.] Investments, planning, community development and industrialization during 

the last period. 


ECONOMIC COMMISSION FOR AFRICA 


Consideration of the establishment of an Economic Commission for Africa. April 1958, 6 pp. 
E/3093. 

[Ej. Pr. Org.] Proposed terms of reference for the commission, presented by the repre- 

sentatives of independent African countries belonging to the United Nations. 


LATIN AMERICA 


Economic survey of Latin America 1956. 1957, printed, 183 pp., $2.50. E/CN.12/427/Rev.1° 
[Ej. Pr. St. Dp.] Latin American economic trends in 1956, for the most important 
production sectors. Also special studies, one on the effects of post-war industrialization 
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on import structures and the vulnerability of Latin America’s foreign trade, the other 
on labour and soil productivity in South American agriculture. 


Economic development of Colombia (Analyses and projections of economic development, 3). 
printed, 1957, 454 Pp.» $4.50. E/CN.12/365/Rev.1. 

[Ej. Pr. Sc.] Research based on data concerning Colombia, with a view to oy 

up a programme of development for that country. 


Energy in Latin America. 1957, printed 268 pp., $2.50. E/CN.12/384/Rev.1. 

[Ej. Pr. Dp. St.] Complete picture of the development of energy resources, particularly 
electrical and mineral resources, in Latin America. Production and consumption, 
Projects for the period up to 1965. 


Expanded programme of Technical Assistance. Assistance rendered to the countries and territories 
of Latin America during 1957. February 1958, 30 pp. E/CN.12/AC.40/4. 
[Ej. Pr. Org.] Achievements in 1957 and future projects. 


Technical Assistance activities in Latin America during 1956. April 1957, 19 pp. E/CN 12/432. 
[Ej. Dp. St. Pr.] Outline programmes, major aspects of Technical Assistance in Latin 
America, aims and limits of programmes, co-ordination. Activities in 1956. Annexed 
are statistics on fellowships offered. 


CENTRAL AMERICAN ECONOMIC INTEGRATION 


Progress report on the Central American economic integration programme. April 1957, 69 pp. 
E/CN.12/431. 

[Pr. Org. Ej.] This report recalls the programme’s principal aim and gives an account 
of the activities ofthe committee and the secretariat from January 1956 to February 1957. 
The second section describes Technical Assistance work in relation to this programme, 
and the third part summarizes the discussions and conclusions of the session held 
in Guatemala from 18 to 24 February 1957. Annexed is the text of the 19 resolutions 
adopted at that session. wy. 


Progress report on the Central American economic integration programme. Annexes. December 1957, 
77 pp. E/CN.12/431/Add.1. 

[Ej. Pr.] These annexes contain an outline for a multilateral free trade and economic 

integration treaty for Central America, and a handbook on road signs, 


COFFEE 


Coffee in El Salvador: effect of labour input and other factors, and production trends. April 1957, 
81 pp. E/CN.12/435. 

(Ej. Pr. St.] This joint report by the Economic Commission for Latin America and 

FAO first gives a general description of coffee growing in El Salvador and its value 

to the country’s economy, before considering the specific problem which is its principal 

subject. 


Progress report on the study on coffee in Colombia. April 1957, 8 pp. E/CN.12/436. 


[Ej. Pr.] Present state of study on Colombia. Comparison with the results achieved 
in E] Salvador. 


ASIA AND THE FAR EAST 


Economic survey of Asia and the Far East 1957. 1958, printed, 261 pp., $2.50. . 

[Ej. Pr. St. Dp.] The economic situation in 1957. Special studies on the problems 
arising from post-war economic development: growth and changes of structure, 
industrialization in the centralized economy of the People’s Republic of China, instability 
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of exports in former exporting countries, problems of reconstruction in the Republic 
of Korea and the Republic of Viet-Nam, situation of land-locked countries. Many 


diagrams and graphs. 


Development of water resources in the lower Mekong basin. 1957, printed, 75pp., $0.80. E/CN. 
[Ej. Pr. Dp. St.] The purpose of the study is to determine the possibilities of developing 
water resources in the Mekong basin, in respect of hydro-electric power, navigation, 
irrigation and drainage as well as flood control. Many maps and statistics. 


€ other 


nt, 3), 


ularly 
rei Mining developments in Asia and the Far East 1956. Bangkok, 1957, printed, 63 pp., $0.70. 
E/CN.11/459. 

[Dp. St. Pr. Ej.] Covers the period from 1 July 1955 to 30 December 1956. Information 

vitories (on mining resources, their exploitation and their economic role. The first section 
contains a general description, the second gives analyses by country. Annexed are 
remarks on various countries lying outside the region under consideration (Australia, 
the United States of America, the U.S.S.R.). 

2/432. 


Latin | Maintenance of family levels of living: economic implications. January 1958, 2 pp. E/CN. 
11/468. 

a (Pr. Org.] Text of aa Economic and Social Council resolution, inviting ILO and the 

other Specialized Agencies to include in their programmes a new study on means 

of promoting the establishment of a complete social security system with related 

services in certain countries of Asia and the Far East. 
An addendum gives details on the general conception of the problem and on priorities. 


9 Pp. 

count | /nformation paper on Technical Assistance provided to countries and territories in the ECAFE 
1957. region under the expanded programme. January 1958, 34 pp. E/CN.11/469. 

mme, | [Pr. Org. St.] Recapitulation of the 1957 programme for agriculture, auxiliary industrial 


held services, administrative services, health, education, community development. Prospects. 
stions Annexed are two tables, one on the cost of the expanded programme, and the other 
on the number of experts in the field and the number of fellowships awarded. 
1957, UN Technical Assistance in Asia and the Far East, 1957. January 1958, 15 pp. E/CN.11/470. 
{Ej. Pr. Dp. St.] Technical Assistance work in the region in 1957, under the general 
omic programmes and local projects. 


Activities of the International Labour Organisation during 1957 of special interest to Asia. 


February 1958, 25 pp. E/CN.11/473. 
[Ej. Pr.] ILO activities in the region in 1957, concerning labour, social security, 


957; community development and living and working conditions. 
and EUROPE 
alue 


-ipal Economic survey of Europe in 1957. 1958, printed, 389 pp., $4. E/ECE/317. 

[Ej. Pr. Dp. St.] This study is the eleventh report of the Economic Commission for 
Europe. It deals with the development of the economic situation during 1957 in the 
countries of Eastern Europe and the Soviet Union, and in the countries of Western 
~ved Europe. Chapter III gives the results of an examination of the impact on the level and 
structure of industrial production of changes in the main categories of internal expendi- 
ture and exports in certain Western European countries. Chapters IV and V study 
the expansion of trade in the countries of Western Europe. Chapter VI analyses both 
exchanges between Eastern and Western European countries and the geographical 
structure and composition, by commodities, of the international trade of Eastern 
ems Europe and the Soviet Union. Chapter VII considers the way the labour and employ- 
ure, ment situation has evolved. Annexed are numerous additional statistics, 
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Economic Commission for Europe. Annual report, April 1956 to May 1957. May 1957, 
printed, 78 pp. E/2989; E/ECE/283. 

{Ej. Pr. Org.] Reports by the commission’s various committees, data on its relation; 

with the Specialized Agencies and on certain special activities such as those relating 

to the economic development of Southern Europe and Technical Assistance. Reso. 

lutions adopted at the commission’s twelfth session and progiamme of work for 1957. 

58. Several annexes. 


Rational utilization of European coal availabilities for carbonization purposes. August 1957, 
76 pp. E/ECE/293; E/ECE/COAL/r121. 

[Dp. Ej. Pr.] This study examines the possibilities of obtaining a wider range of products 

which can be used for making metallurgical coke. Preparation of coke-making mixtures, 

methods of selecting coals and of baking mixtures. Carbonization of lignite at high 

temperatures. Annexed are many tables on the composition of coke mixtures. 


Report on manpower problems in Europe. March 1958, 11 pp. E/ECE/308. 
[Ej. Pr.] Presented by ILO. Account of its activities, in Europe, in the fields 
of employment, rehabilitation and vocational training. 


Committee on electric power. Tenth anniversary. November 1957, 67 pp. E/ECE/301; 
E/ECE/EP/191. 

{Ej. Pr.] This document reproduces a series of studies concerning the utilization of 

electric power presented in connexion with this anniversary. It concludes with a 

summary of the committee’s work. Bibliography. 


The electric power situation in Europe in 1956. 1958, 70 pp. E/ECE/302; E/ECE/EP/192. 
[Dp. Ej. Pr. St.] Consumption, production, conveyance systems, import and export 
of electric power. 


Possibilities of electric power exchanges between the countries of Central and South Eastern Europe. 
Geneva 1958, 62 pp. E/ECE/304; E/ECE/EP/195. 

{Dp. Ej. Pr. St.] Economy of countries in this group: their present and future electricity 

needs; possibilities of exchanges in this field. 


A study on water pollution control problems in Europe. February 1958, 22 pp. E/ECE/311; 
T.A. 2032. 

[Ej. Pr.] This study stresses that the problem is essentially technical. It first considers 

the nature of the pollution, and then gives hints on the use of rivers. The importance 

of international collaboration in this field is shown. 


Prices of agricultural products and fertilizers 1956-57. December 1957, 31 pp., $0.30. 
ECE/AGRI/132. 

[St. Pr. Dp.] The basic data used in this report were supplied by governments in reply 

to a questionnaire. The first chapter deals with price movements and policy, the 

second with the prices of the various agricultural products, the third with farm wages. 

In the text there are several graphs, and, annexed, 15 statistical tables. 


AGRICULTURE 


Agricultural mechanization. Harvesting, transport and storage of green fodder in mountainous 
regions. October 1957, 47 pp. $0.30., E/ECE/299; AGRI/MECH/7. 

[Ej. Pr. Dp.] Study by the Economic Commission for Europe. Topographical condi- 

tions, means of draught, methods of conservation, factors which may become of vital 

importance in the future. Bibliography and photographs. 
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1957, 


COAL 


= Exchange of bibliographical references on coal production methods. November 1957, 59 PP-, 

$0.40. E/ECE/300; E/ECE/COAL/126. 

: [Dp. Pr. Sc.] This documentary material, prepared by the Economic Commission for 
957- Europe, is presented in two sections: bibliographical references, and the summaries 

of observations made by delegations. Annexed is a list of addresses at which publica- 

tions may be procured. Introduction in French, English and Russian. Bibliographical 


I 
957, information in the language of the original text. 
ducts 
ECONOMIC FORECASTING 


high Methods of forecasting gas demand. November 1957, 35 pp.» $0.25. E/ECE/298; E/ECE/ 
GAS/11. 

(Ej. Pr. Dp. St.] This report by the Economic Commission for Europe considers methods 

of forecasting gas demand according to the principal factors determining it, i.e. the 


ah population served, income level, consumption habits, and the cost of gas. 
Annexed are examples of forecasting for the United States of America and Poland 
haps; and standards of gas consumption for domestic and community use in the U.S.S.R. 


mn of MECHANIZATION OF ACCOUNTS 


= Mechanization of accounts in transport undertakings. January 1958, 23 pp. E/CN.11/ 
TRANS/L.17. 
ii (St. Pr. Dp.] Study by the Economic Commission for Asia and the Far East. Advantages 
e of mechanization of accounts. Procedure for introducing it in transport undertakings. 
_ Information on methods applied in certain countries within or outside the region. 
Decisions iaken at the conference of European statisticians on the use of electronic 
rope machines. 
city INTERNATIONAL FINANCE CORPORATION 
Report of the International Finance Corporation. 
ia Report on the period from July 1956, the date of its establishment, to September 1957. 
ham 1957, printed, 20 pp. E/3061. 
we {Ej. Pr.] Brief history of the corporation. Aims, activities, budget. 
nce 
STATISTICS 
. Compendio estadistico centroamericano (Statistical compendium for Central America). 
3° 1957, printed, 125 pp., $1.25 (Spanish only). E/CN.12/487. 
, [St. Dp.] Statistical tables on demography, agriculture, trade, industry, transport, 
ad building, all types of resources. 
” Selected agricultural statistics of Eastern European countries, 1950-1957. 1958, printed, 
Vv, 27 pp., $0.25. ECE/AGRI/134. 
(Ej. Pr. St. Dp.] Statistics for the U.S.S.R. and other Eastern European countries 
concerning land use, areas of cultivated land, yield and production, livestock, trading 
in agricultural products. 
i COMMODITIES 
al 


Commission on International Commodity Trade: ways and means of carrying out studies on short- 
term fluctuations. March 1958, 25 pp. E/CN.13/L.54. 

[Ej. Pr. Sc.] In this memorandum, Mr. C. J. Morales proposes a study programme 

on commodities or groups of commodities, and on the evolution of the international 

situation and its impact in underdeveloped or developing countries. 
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Commission on International Commodity Trade: fluctuations in commodity prices and volume of 
trade. March 1958, 59 pp. E/CN.13/L.56. 

[Ej. Pr. St. Sc.] This report by FAO is a pilot study on. fats and oils. It includes , 

number of statistical tables on world trade, prices and production. 


CHILDHOOD, MOTHERHOOD 


Unicef. Report of the Executive Board, New York, printed, 34 pp., $0.30. E/3050; E/ICEF 
353/Rev.1. 

[Ej. Pr. St. Org.] Brief review of financial position and programmes. Annexed are 

tables of appropriations. 


General progress report of the executive director. Review of the orientation of Unicef aid, 
February 1958, 41 pp. E/ICEF/356/Add.6. 
[{Ej. Pr. Dp. Org.] This brief statement is intended to help the Executive Board of 
Unicef to make a better appraisal of the activities it assists. Priorities and study of 
economic and social conditions affecting the execution of programmes. The report 
mentions diseases such as yaws, malaria, trachoma and leprosy. 
Annexed are a few tables on the cost of various activities. 


General progress report of the executive director. Programme developments in Africa. 
February 1958, 20 pp. E/ICEF/356/Add.1. 

[Ej. Pr. Dp. Org.] Assistance provided by Unicef in Africa, including North Africa, 

with regard to maternal and child welfare services and the control of various diseases. 


NARCOTIC DRUGS 


Commission on Narcotic Drugs. Report . . . on the 12th session of the commission. January 1958, 
printed, 62 pp., $0.60. E/go10/Rev.1; E/CN.T/333/Rev.1. 

[Ej. Pr.] Contains data on the application of treaties and the machinery for inter- 

national control, studies on illegal traffic, the problems connected with various narcotic 

drugs, and a draft for a single convention on narcotic drugs. Recommendations and 

resolutions and list of documents relating to the commission’s report. 


Summary of annual reports of governments relating to opium and other narcotic drugs, 1955. 
Addendum. 1957, printed, 28 pp., $0.25. E/NR.1955/Summary/Add.1. 

[Ej. Pr. St.] These reports cover ten sovereign States and seven territories. The synopsis 

gives information on the application of international treaties, legislation and prohibition 

measures, the abuse of narcotic drugs and the illegal drug trade. Many tables. 


SECRETARIAT 


HUMAN RIGHTS: STATUS OF WOMEN 


United Nations work for human rights. 1957, printed, 35 pp., 2nd edition., $0.15. 

[Ej.] This pamphlet summarizes the work done and the progress achieved in regard to 
observance of human rights and fundamental freedoms irrespective of race, sex, language 
or religion. Short bibliography. 


Legal status of married women. 1958, printed, 103 pp., $0.75. ST/SOA/35. 
[Ej. Pr. Sc.] General review of the present status of married women under various 
existing laws. The first part deals with the personal rights of married women, the 
second with their patrimonial rights and the third with their civic rights. 

Annexed are resolutions adopted by the principal United Nations bodies concerning 
the legal status of married women, and the convention on the nationality of married 
women, 
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POPULATION 


Recent trends in fertility in industrialized countries. New York, 1958, printed, 182 pp., $2. 
ST/SOA/SER.A/27. 
(Ej. Pr. Sc. St. Dp.] This study on the recent growth of the population in industrialized 
countries is based on detailed tables showing the development recorded in some 
twenty countries in Europe, North America and Oceania. > 


1960 world population census programme. Preparation of questionnaires for population censuses. 
~ March 1958, 42 pp. including annex. ST/STAT/P/L.26. 

(Ej. Pr. St. Sc.] This study of different aspects of the preparation of questionnaires 
reproduces facsimiles of 12 basic questionnaires used in recent population censuses. 


WATER AND INDUSTRY 


Water for industrial use. 1958, printed, 44 pp., $0.50 ST/ECA/50. 

(Ej. Pr. St.] Problems resulting from the fact that industry is entering more and more 
into competition with the traditional users for available water resources. Suggestions 
as to national and international measures to be taken. Numerous statistical tables. 


EXTERNAL TRADE 


External trade statistics published by the statistical office of the United Nations. New York, 
December 1957, printed, 3c pp. ST/STAT/SER.B/22. 

[St. Pr.] One of the Statistical Notes Series. Gives information on activities reported 

in the various countries and on international activities in regard to external trade 

statistics. 


NATIONAL ACCOUNTING 


A Manual for economic and functional classification of government transactions. New York, 
1958, printed, 188 pp., $2. ST/TAA/M/12 (ST/ECA/49). 

[Ej. Pr. Sc. St.] This manual meets the needs for an improved instrument for presenting 

fiscal data. It sets out two classification schemes, one based on economic data, and the 

other on functional data. Many tables. 


STATISTICAL YEARBOOKS 


United Nations statistical yearbook, 1957. 1957, printed, 674 pp., $6.50. 

[Ej. Pr. St. Sc.] United Nations statistics on population, labour, agriculture, forests, 
fisheries, industrial production, extractive and manufacturing industries, building, 
electricity, gas, consumption, transport, communications, internal and external trade, 
balance of payments, international economic aid, wages and prices, national income, 
finance, public finance, social conditions, education and culture. Annexed are 
coefficients and conversion factors. Index. 


Yearbook of international trade statistics, 1956. Vol. I. 1957, printed, 155 pp., $1.50. 
ST/STAT/SER.G/7. 

[Dp. Ej. St. Pr.] This second volume contains statistical tables on the trade of various 

countries selected for their economic importance, together with tables showing the 

volume of trade arranged according to source and destination and according to 

quantities and prices. 
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II. SPECIALIZED AGENCIES 
The re 
INTERNATIONAL LABOUR ORGANISATION! (Dp. ] 
this st 
ACTIVITIES count 
sphere 
The ILO in a changing world. Geneva, 1958, printed, 127 pp., $1. An 
(Ej. Pr. Org.] This report by the Director-General of ILO is essentially an inventory 
of the organization’s activities, stress being laid on the way in which they have kepi 
up with the development of world social conditions. It is also the twelfth report of ILO _ 
to the United Nations. Vecati 
Annexed is a communication from ILO to the Economic and Social Council 12: 
concerning the development and co-ordination of all the programmes of the United (Ej. F 
Nations and Specialized Agencies in the economic and social field and in the field of in his 
human rights. young 
educa 
APPLICATION OF ILO DECISIONS 
International Labour Conference, 42nd session: summary of reports on ratified conventions. Art. 22 me 
and 35 of the Constitution. Geneva, 1958, printed, 264 pp., $3. handi 


[{Ej. Pr. Dp. Org.] Covers the period from 1 July 1956 to 30 June 1957. Information set Uf 
on the 85 conventions in force during this period. For each convention, a table is given 
showing ratifications and statements of application. 


SOCIAI 
International Labour Conference, g2nd session, Geneva, 1958: summary of information relating Thee 
to the submission to the competent authorities of conventions and recommendations adopted by the (Dp. 
International Labour Conference. Geneva, 1958, printed, 9 pp., $0.10. Mem 
[{Ej. Pr. Dp. Org.] General summary of information supplied by governments. ental 
istril 
International Labour Conference, 42nd session, Geneva, 1958: report of the committee of experts bc - 
on the application of conventions and recommendations. Art. 19, 22 and 35 of the Constitution. social 
Geneva, 1958, printed, 127 pp., $1.50. speci: 
[Ej. Pr. Org. Dp.] This volume contains a general report, remarks concerning certain owe 
countries, the committee’s conclusions, and an index, by country, of the observations oid i 
made by the committee. 
The influence of international labour conventions on Swiss legislation. By Alex Berenstein. — 
June 1958, printed, 24 pp., $0.60. Wome 
[{Ej. Pr.] This study shows how standards of living and working conditions can be (Dp. 
improved in the Member States of ILO, thanks to the influence on legislation in those sens 
States exerted by the conventions adopted by the International Labour Conference. the n 
profe 
HOURS OF WORK 
INVES 


Hours of work. Geneva, 1958, printed, 151 pp., $1.25. 
{[Dp. Ej. Pr. St. Sc.] This report by the Director-General was submitted to the a 


International Labour Conference at its forty-second session. The first part studies the (Ej. ] 
general state of the problem at the national and international levels, it comprises four pe 
chapters, devoted respectively to ILO’s action in this field, present standards for hours se 
of work in various countries, the real number of hours worked and recent developments in th 
with regard to the reduction of working hours. The second part gives a detailed areas 


comparative analysis of the situation in industry, in the commercial sector, and in 
offices, and also studies hours of work among children and adolescents. The third part 
gives a general analysis of the repercussions which a reduction of working hours would 


1. As a general rule, 11.0 publications are issued in English, French, Russian and Spanish. 
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produce. The fourth part concludes by summarizing certain possibilities for ILO action. 
Statistical tables annexed. 


The regulation of hours of work in agriculture. June 1958, printed, 15 pp., $0.60. 

[Dp. Ej. Pr.] After reviewing the main factors determining hours of work in agriculture, 

this study summarizes the existing regulations and practices now followed in the various 

countries and proposes certain principles as a basis for international standards in this 

sphere. J 
Annexed are texts governing hours of work in agriculture in different countries. 


VOCATIONAL TRAINING: REHABILITATION 


Vocational training in the Federal Republic of Germany. By E. Krause. March 1958, printed, 
12 pp., $0.60. 

{Ej. Pr.] The author shows how the training of young industrial workers is organized 

in his country. He stresses the need for close co-ordination of the vocational training of 

young people with general and technical education in secondary schools and higher 

educational establishments. 


Vocational rehabilitation in the United States. By Mary E. Switzer. Printed, 20 pp., $0.60. 
[Ej. Pr. St.] Description of the considerable extension of rehabilitation services for the 
handicapped in the United States of America, since the first services of this kind were 
set up in 1920. 


SOCIAL SECURITY 


The cost of social security, 1949-1954. Geneva, 1958, printed, 201 pp., $3. 

[Dp. Ej. Pr. Sc.] Survey report based on the replies to a questionnaire sent out to all 
Member States of ILO to obtain statistical data on the financial operations of their 
social security schemes in 1952, 1953 and 1954. Factual data and comparison of the 
distribution of social security costs among the various sources of revenue. The following 
are considered as forming part of a country’s national social security system: compulsory 
social insurance, certain optional social insurance schemes, family allowance systems, 
special systems for civil servants, public health services, public assistance and services 
to war victims, Statistics are presented according to the type of system and financial 
and institutional structure. Thirty-two countries replied to the questionnaire. 


WOMEN WORKERS 


Women in the labour force. 3 March 1958, printed, 18 pp., $0.60. 

[Dp. Ej. Pr. St.] This article, based on recent data obtained from censuses, attempts to 
show the part taken by women in the economic life of various countries and to indicate 
the main characteristics of women workers and their distribution by industries and 
professions. 


INVESTMENT AND ECONOMIC DEVELOPMENT 


Some aspects of investment policy in underdeveloped countries. May 1958, printed, 28 pp., $0.60. 
[Ej. Pr.] This study is an attempt to analyse the main arguments advanced in favour 
of various investment policies, in order to find to what extent it is possible, in practice, 
to formulate a realistic investment policy reconciling the two main schools of thought 
in this field: wide distribution of capital or concentration on a few specially selected 
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Safety and health in dock-works. Geneva, 1958, printed, 125 pp., $1. 

[Ej. Pr.] This pamphlet gives a whole series of directives to supplement’ convention 
No. 32.'They are not regulations but concise recommendations concerning such matters 
as means of access to ships, loading and unloading, handling of wager substances, ete: 


AFRICA 


Bibliographical sitet: Africa Geneva, 1958, 97 PP. 

[Pr. Sc.] This bibliography i is the sixteenth i in the series of Bibliographical Contribution; 

of the ILO library. It gives titles of works on Africa in general and on several economic 

and social questions relating to the various regions and territories of this continent. 
Author and subject index. 


FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS 
(FAO) 


Sea-fish marketing in the Federal Republic of Germany. Rome, 1957, printed, 143 pp., $1.50. 
[Ej. Pr.] The present structure and economic situation of the ing industry in the 
Federal Republic: : 


WORLD HEALTH ORGANIZATION (WHO) 


ACTIVITIES OF THE ORGANIZATION 


The first ten years of the World Health Organization. Genin: ‘538 pp., $5. 
[Ej. Pr.] This volume not only gives the history of these first 10 years,: but also sets 
them against the background of previous achievements. The course to ‘be followed in 
the future i is indicated. Many ange. 


SOCIAL MEDICINE 


Technical nage series, no. 145: Poliomyelitis. Geneva, — printed, 83 pp. $0.60. 

[Sc. Pr.] This second report by the committee of experts on poliomyelitis considers 
the aspects of the disease which are of concern to public health administrators, epi- 
demiologists interested in practical application and laboratory workers. 


Technical report series no. 150: The agreement of Brussels. saat 1958, printed, 63 pp., 
$0.60. 

[Sc. Pr.] This report relates to the agreement of Brussels of 1924 on facilities to be 

offered to merchant seamen for the treatment of venereal disease. 


Bulletin of the World Health Organization. Geneva, 1958, printed, 203 pp., vol.-18, no. 4, 


$2. 
[Dp. Sc. Pr.] This volume contains a study on the penetration of the Schistosoma japonicum 
infection in the Philippines, and another on the resistance of anopheles mosquitoes to 
insecticides in Formosa, Egypt and French Guiana. 


Bulletin of the World Health Organization. Geneva, 1958, printed, 433 pp., vol. 18, no. 5/6, 

$4. 
[Dp. Sc. Pr.] This volume contains a complete study on bilharziasis, its characteristics, 
and methods of combating it. 
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STATISTICS 


Epidemiological and vital statistics report. 1958, citennl 50 pp., vol. 11, no. 4, $1.25. 
Dp. Sc. St.] This issue contains statistics for Europe on deaths from alcoholism and 
cirrhosis of the liver, as well as from influenza, poliomyelitis, acute infectious encepha- 
litis, a and meningococcic infections. 


Epidemiological and vital statistics report. 1958, ewe’ 50 pp., vol. 11, no. 5, $1: 
(Dp. Sc. St.] This issue deals with deaths from brain tumours and tumours of other 


parts of the nervous system. 


Epidemiological and vital statistics report. 1958, printed, 47 pp., vol. 11, no. 6 $1. 

[Dp. Sc. St.] Also contains current data on the‘birth-rate and death-rate in general, 
and on mortality among infants and new-bern children; special statistics on cases of 
appendicitis ‘and peritonitis, from: venereal diseases in Europe. 


UNITED NATIONS EDUCATIONAL, SCIENTIFIC CULTURAL 
ORGANIZATION (UNESCO) 


STATISTICS ON EDUCATION AND CULTURE 


Census data on level of education. March 1958, 28 pp., Unesco/ST/R/19. 

[Pr.] A methodological study prepared by the Statistical Division of Unesco on . the 
experiences of certain European countries and the United States of America. Sum- 
marizes information received from these countries in reply to a questionnaire. Describes 
the background to ‘the introduction, into censuses, of questions concerning education, 
type of questions, method of analysis, future plans. Problems to be solved in order to 
obtain. more easily comparable data. 


Regional seminar for South Asia and the Far East on the international iaepideaaaon of educational 
statistics (Bangkok, i5-27 November 1957.) 15 May 1958, 31 pp. Unesco/ST/R/20. 
[Pr.] Fifteen countries took part in this seminar, which was held to review the present 
situation as regards methods employed in the region and to consider ways of reconciling 
these methods with the definitions and tables proposed by Unesco. Brief summary of 
the proceedings. Outline of methods used in each participating country. ‘Unesco’s 

projects, compared point by point with the seminar’s recommendations. 


Preliminary report on museum statistics. 28 pp., January 1958, ST/R/18. 

[Pr. St. Dp.] International statistics already cover many fields of cultural life (schools, 
newspapers, etc.). Museums have to be included as well. Experiments have been in 
progress since 1950. Information on the situation with regard to museum statistics in 
20 countries (organization, definitions, attendance, etc.). 


EDUCATION 


Report of the Intergovernmental Advisory Committee on the Extension of Primary Education in 
Latin America. Second session, Panama (29 March to 2 April 1958). 18 April 1958, 
15 pp., Unesco/ED/159. 

[Org.] The committee is responsible for assisting Unesco in the execution of Major 

Project 1A (Extension of Primary Education in Latin America). Conclusions it has 


reached after studying the progress of the project. 


Report of the second session of the International Advisory Committee on the School Curriculum 
(Paris, 14-26 October 1957). 6 May 1958, 18 pp. Unesco/ED/157. 

[Pr. Org.] The committee is responsible for advising the Director-General on suitable 

measures to promote international collaboration in the improvement of the school 
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curriculum. It has been concerned, in particular, with specialized bibliographies, the 
relations between research and curriculum revision, the adaptation of syllabuses to 
the level of development of pupils, and primary school curricula. 


Education in the Belgian Congo. Education abstracts. March 1958, vol. X, no. 3, printed, 
35 pp., $0.20, 1/-, 50 Fr.fr. 

[Sc. Ej.] Selected documentation. After a brief introductory note on the history of 

schools in the Belgian Congo and their present organization, the booklet gives abstract; 

of 85 publications on the subject. 


ADULT EDUCATION 


Adult education groups and audio-visual techniques. Reports and papers on mass communication, 
no. 25. Printed, 1958, 35 pp., $0.75, 3/6, 200 Fr.fr. 

[Sc. Pr.] Intended to help adult education groups to find better solutions to problems 

connected with the use of audio-visual media (films, radio, television), which are of 

steadily growing importance. Considers these methods, with their advantages and 

disadvantages, in relation to the psychological, micro-sociological and _ sociological 

aspects of adult education. 


READING MATERIALS FOR NEW LITERATES 


Regional seminar on the production of reading materials (Rangoon, 28 October to 30 November 
1957). 12 pp., Unesco/CUA/88. 
[Pr.] The seminar was for writers, illustrators, publishers and administrators responsible 
for producing texts adapted to the capacities, psychology and needs of new literates and 
the new reading public in underdeveloped countries. Since Unesco has undertaken 
special activities in this sphere in Burma, Ceylon, India and Pakistan, the participants 
were from those countries. 
Observers and experts also attended. The work consisted of practical experiments, 
carried out under the direction of experts, in the preparation of reading materials. 
An account is given of this work. List of the seminar’s documents. 


MASS COMMUNICATION 


The training of journalists. A world-wide survey on the training of personnel for the mass media. 
1958, printed, 222 pp., $2, 10/-, 600 Fr.fr. 

[Pr. Org. Dp. Ej.] The work begins with a brief sketch of the progress of international 
collaboration in journalistic training. It includes a series of chapters written by specialists, 
on the various aspects of such training (principles and methods; role of professional 
organizations, mass communication undertakings and schools of journalism; the case 
of radio, film and television staff; handbooks and teaching aids; relations between 
journalistic training and scientific research in connexion with the press, role of the 
International Press Institute). The third and last section gives an account of the various 
systems adopted in some thirty countries. Bibliography. 


DEMOGRAPHY 


The university teaching of social sciences: demography. 1958, printed, 200 pp., $2, 10)-. 
600 Fr.fr. 

[Sc. Dp. Pr. St.] Study published under the direction of D. V. Glass. Introductory 
theoretical account of the nature of demography and its place in university syllabuses, 
followed by a series of reports on the teaching of this branch of knowledge in 29 countries 
(organization, syllabuses, statistics on students, etc.). Bibliography. This study forms 
part of a series of works of the same type. Earlier volumes dealt with: sociology, social 
psychology and cultural anthropology, international relations, political science, 
economics, law, criminology and statistics. 
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URBANIZATION 


Urbanization in Asia and the Far East. Published under the direction of Philip M. Hauser. 
1958, printed, 286 pp., $1.20, 7/6, 450 Fr.fr. 
(Sc. Pr. Org. St.] This work gives, in condensed form, the results of a seminar jointly 
organized by the United Nations and Unesco at Bangkok in 1956, together with the 
papers prepared for this meeting. The purpose of the seminar was to consider various 
problems connected with the rapid development of towns in Asia and the Far East. 
The work contains data on the historical development of cities throughout the world 
and chapters on Asia and the Far East (demographic, economic, social, cultural, 
family and technical aspects of the growth of urban centres in those regions). 
Bibliography. 


ARID ZONE 


Climatology: reviews of research. 1958, printed, 190 pp., $5, 25/-, 1,500 Fr.frs. Arid Zone 
Research series, no. X. 

[Sc.] Reports prepared by specialists for an international symposium on climatology, 

and more particularly the microclimatology of arid zones, held in Canberra in 1956. 

Each author discusses a particular question in the light of current research. Some of 

the studies deal with questions relating to the development of settlements and industry 

in the arid zone. 


Climatology and microclimatology. Proceedings of the Canberra symposium. 1958, printed, 
375 pp., $9.50, 47/6, 2,850 F. frs. Arid Zone Research series, no. XI (bilingual: English/ 
French). 

[Sc.] This volume is a companion to the preceding item (Climatology: Reviews of 

Research). It contains a brief summary of the proceedings of the 1956 symposium, and 

the texts of papers and other contributions presented by scientists. Each text is given 

in full, in two languages (English and French). 


EXCHANGE OF TEACHERS 


Teaching abroad. 1958, no. 10, printed, 146 pp., $1, 5/-, 300 Fr.fr. 
[Pr.] Tenth edition of a directory published as part of Unesco’s effort to facilitate 
international exchanges of teachers. 

Contains notes on the qualifications and work of 1,700 teachers who would be prepared 
to accept posts abroad for a period. Classification by branches of study. Covers all 
subjects, including the various social science and economics subjects. 


BIBLIOGRAPHIES 


International bibliography of economics. ‘Works published in 1956’, vol. V, 1958, printed,. 
473 pp. $8, 40/- 2,400 Fr.fr. 

[Sc.] An attempt to list publications appearing in any form, and in all languages, 

throughout the world during the year. This issue contains more than 7,000 references, 

without comments. Systematic classification. Index. The titles of all publications 

issued in a language other than French or English are translated into English. 


International bibliography of political science. ‘Works published in 1956’, vol. V, 1958, 
printed, 296 pp., $6, 30/-, 1,800 Fr.fr. 

[Sc.] Publication on exactly the same lines as the preceding item, but dealing with 

political science. More than 4,000 references. 


South Asia social science abstracts: 1956. Bibliography prepared by Unesco’s Research 
Centre on the Social Implications of Industrialization in Southern Asia (Calcutta), 


1958, printed, 157 pp. 
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[Se. Dp.] The fifth volume of this bibliography. Brief abstracts of 154 articles published 
in 42 reviews and periodicals of South Asian countries social 
social psychology, political science, ey: 


Social science bibliography: India 1958. No. 5, 135 pp. 

[Sc.] Another bibliography prepared by the Calcutta Centre. Attemps to cover all 
English-language works published in India in 1956 (books, articles, reports). Includes 
sociology, social anthropology, social psychology, eyeing science and economics, 
About 1,600 references. Index. 


Research information bulletin: social science projects: in Southern Asié. Noi. 3, 1958. 172 pp. 
[Sc. Pr. Dp.] Another publication of the Calcutta Centre. Directory of current research 
in Burma, Ceylon, India, Pakistan, the Philippines and Thailand, at the on of 1957 
and the beginning of 1958. 


EXPLANATION OF ABBREVIATIONS — 


Dp. = Presents facts country by country tor region by region). 


Rj. = Supplies essential information to educators and aemmerd interested in social 

questions. ~ 

Org. = Is very useful for knowledge of the current activities of the sisimnantinal 
organization concerned. 

Pr. = Supplies useful factual information for certain groups of people (educators, 


government officials, members of international organizations. and’ social 
institutions, etc.) whose activities are connected with the ae of 


the document. 
St. = Contains statistics. 
Sc. = Deserves the attention of scientific weeks in the field omens: | 


The importance of these conventional signs is, of course, purely relative, and we do 
not wish their use to be taken as implying a system of classification. We use them merely 
in order to give as brief an abstract as is consistent with indicating, in the easiest yay 
possible, that part of the contents of the publications and peering sce review 
which relates to some particular branch of social science. : 


BOOK REVIEWS 


Goopwin, —e L. Britain and the United Nations. New York, Manhattan Publishing 
Co, 1957, xiii + 478 pp. 
This book i is one of a series published under the auspices of the Carnegie Endowment, 
dealing with the relations between the United Nations and over twenty countries, 
and in this particular case concerns Great Britain. The author sets out to show how 
the United Nations influences British foreign policy and Britain’s conduct of foreign 
affairs and, conversely, how British policy has helped to shape and develop the United 
Nations. Since Anglo-American relations and the maintenance of links between the 
Commonwealth countries have dominated British post-war policy, the author dwells 
at some length on the complex role fulfilled by the United Nations in strengthening 
or weakening those links. By discussing a number of cases, such as the question of 
Syria and Lebanon, the Indonesian rebellion, the Palestine problem, the conflict 
arising out of the nationalization of the Anglo-Iranian Company, the Korean war, he 
illustrates the diversity of points of view and interests within the Anglo-Saxon world 
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and: draws attention to the specific part played by Great Britain. The Korean war, for 
instance; sheds light on the two opposing views as to the responsibilities devolving 
upon the United Nations. For the Americans, it is a question of punishing countries 
guilty of aggression; for the British, of keeping the door open for negotiation. Dealing 
next with structural problems, the author observes that the role of the Security Council 
and that of the General Assembly have changed to such an extent that it is henceforth 
possible to’ talk of a de facto revision of the Charter. The changes can be attributed to 
three principal factors: (a) the increase inthe number of regional pacts and agreements, 
to the detriment of United Nations organs, tends to deprive the Security Council of 
what ‘was originally its prime role, namely, fo ensure world security; (b) the United 
Nations has been drawn increasingly into the cold war; (c) with regrettable frequency, 
the General Assembly is used as a platform for anti-colonialism. In these three matters, 
Great Britain has had an original part to play. The fact that she is a member of the 
Commonwealth enables: her to go beyond the limits of the Atlantic and look at 
problems from a broader angle. She tries to protect the United Nations from being 
monopolized by one of the two camps; for example, she voted for the admission of 
representatives of the Eastern bloc to certain non-permanent seats on the Security 
Council. 

‘The influence on British economy of the financial organs of the United Nations, 
established as a result of the Bretton Woods agreements, is the subject of a separate 
chapter..Another chapter is reserved for the contribution of the Trusteeship Council 
to the decolonization process. The United. Nations appears to reflect this process— 
which‘ would exist in any case—rather than to promote it, but it is a pity that the 
General Assembly cannot steer clearer of aati-colonialist demagogy. 

Although, as the chapter on English public opinion shows, the role of the United 
Nations is often misappreciated in Great Britain, it should not be assumed on that 
account that.Great Britain can dispense with the United Nations. As a Power profoundly 
concerned with the preservation of a balanced international society, as the centre of 
a Commonwealth composed of diverse races, and as leader of the Western Alliance, 
Great Britain would certainly lose much, were her faith in the significance and ultimate 
aims of the United Nations to decline. 


LavTERPACHT, Hersch. The development of international law by the International Court. 
‘London, Stevens and:Sons, 1958, xii + 408 pp. 
The part played by the International Court—the Permanent Court of International 
Justice of 1920 and the International Court of Justice established in 1948—in the 
formulation, development’.and codification of international law has exceeded all 
expectations, in its scope and importance. One of the main articles of the 1920 Statute 
~Article 59—provided that the decisions of the court were binding only upon the 
parties.to the suit, which seemed as if it must restrict its competence to judgements 
on:individual cases, to the exclusion of any decision applicable on a universal scale; 
in fact, however, jurisdictional practice was constantly to extend the court’s field of 
competence and powers of decision. The continuity of its jurisprudence and the 
use of the legal precedent—i. e., reference to previous decisions—give the Court’s judge- 
ments a general and lasting character, which makes them comparable to British case 
law, the composition of which is also the result of legal practice and not of statutes. 
International law has diverse sources; it derives partly from the interpretation of treaties; 
again, infringements of the rights of private individuals, together with territorial dis- 
putes, account for the majority of legal decisions and arbitral awards. Furthermore, 
challengings of competence give rise to debates which, since they go beyond the purely 
formal aspect, provide the court with an opportunity to take a decision on the substance. 
_ The fact that the judgements of the International Court are binding on sovereign 
States and limit their sovereignty, and the fact that the decision voluntarily to submit their 
disputes to the court rests with those States alone, make it imperative that the court 
proceed with the utmost caution in exercising its power and determining their extent. 
The practical nature of the decisions, the tendency to avoid dogmatism, show the 
prudence with which the court gives a ruling on matters of substance. The care it 
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takes never to go beyond its own sphere of competence demonstrates its desire to ensur Befo: 
that none of its interventions can be denounced as arbitrary. This sometimes leads jt py the 
as in the Monetary Gold Case, to decline all competence; on the other hand, disregarding and me 


the refusal of the States concerned to take part in the debates, it may state that itii§ These 
competent to express an opinion (e.g. interpretation of the peace treaties with Bulgaria, over-Cc 
Hungary and Rumania). Owing to the particularly delicate nature of this jurisdiction, mobili: 
the court is sometimes unfairly accused of ‘legal indecision’. The author refutes suc: F  orkec 
accusations in a special chapter, taking the Asylum Case as an example. briefly, 
If the various decisions of the International Court have a common denominator. its out 
it is the court’s constant endeavour to adhere strictly to the general desire expressed commt 
by the parties concerned at the time when a treaty or pact was concluded. However, Fe spe 
the legal basis of international law is multiform; there is seldom any reference to genera! in the ¢ 
legal principles. Of course it may happen, as in the Corfu Channel Case, that elementan fF pradfo 
considerations of humanity, which are general principles and well recognized, ar It ex 
invoked ; but this is exceptional. The commonest case is that in which the court is led to Fhe dis 
interpret certain existing international laws and sometimes to change them radically. F of com 
It may also happen, however, that there is no previous legal provision; the court is ther Seco 
entirely free to adopt such principles as it may consider to be the most appropriate the un 
for the administration of justice, the best adapted to the procedure of an international J -onfor 
tribunal and the most in conformity with the basic principles of international law. Orthos 
There are a great many grounds for eluding the obligations of international treaties: his at 
for instance, ambiguity of wording, the other party’s bad faith or deliberate intention F  jask to 
of breaking engagements. In such cases, the court always takes care to see that it F :he va 
decisions can be executed in a practical and effective manner. The author emphasize Lastly. 
the importance of this point, to which he devotes six chapters. The problem of territorial F ment ( 


ownership, extremely complicated or even insoluble when considered from a purel; The 
historical point of view, obliges the court to undertake a very detailed and practical Facts. I 
study, covering economic, geographical and human factors, if it wishes to give a reall But 


impartial decision—and one which will be respected—on the assignment of a particular F discov 
territory to a State. In the matter of damages, the court, so as to hasten the paymen' f first, 
of compensation, often declares itself competent to make a ruling not only on the principle J choice 
of compensation, but also on the amount to be forfeited. relatio 

The last part of the book contains a study of the relationship between the problem steps t 
of international law and that of the sovereignty of States, whether from the poin: entitle 


of view of its limitation or its recognition. can be 
it may 

Lirritr, Ronald; Watson, Jeanne; WestLey, Bruce. The dynamics of planned change. The 
New York, Harcourt Brace, 1958, viii + 312 pp. investi 


This study of social psychology, dedicated to Kurt Lewin, is based on the methodological Nev 
principles which he laid down. Alike in his theoretical works (such as Principles of F ofa pl 
Topological Psychology) and his various social studies (such as his basic work, Resolving and. i1 
Social Conflicts), Lewin propounds a topological concept of conduct, according to which not so 
a behaviour, considered as a whole and as a pattern (Gestalt), is the result of a balance and n 


of internal and external forces; any upsetting of the balance, whether it comes froma impor 
clash of forces between the individual and his social environment or between antagonistic in. the 
groups, leads to a disintegration of the pattern; the reconstruction of a new pattern 

calls for an inventive and creative effort, often carried to the extreme, in order tosecure MEYN 
harmonious integration in an exacting and changeable world and in groups which (Cz 


may often be hostile; that is precisely what is meant by changing and adjusting oneself. This 
This also is the problem tackled, from a social angle, by R. Lippitt, J. Watson and pressu 


B. Westley. How can a rational scientific study, based on a tested experimental method, of po 
facilitate and ease the adjustment of ‘individuals and groups, organizations an¢ no sy 
communities’ (to quote the distinctions made by the authors)? What part can social the o' 
scientists, differing in their special fields as widely as do psychiatrists, educators, experts some 
on labour problems, social assistants, etc., play in the rational determination and of his 
guidance of these dynamic processes? What problems are involved in the professional the n 
training of such specialists? The authors have tried to answer these questions, . authe 
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Before taking any action, the ‘professional change agent’ (generic term adopted 
by the National Training Laboratory) must discover the reason for the lack of balance 
and maladjustment. His first task is to distinguish the internal causes of states of conflict. 
These are to be sought in the internal distribution of ‘powers’, which may be either 
over-concentrated or too scattered; they may also be connected with the internal 
mobilization of energy, any deficiencies of which must be detected. Cattell, for instance, 
worked out a criterion for the saving of energy based on an assumption which, put 
briefly, is that the more energy a group uses up on its internal conflicts, the lower is 
its output of work. Disturbances of balance may also be due to the forms of 
communication between the subdivisions of a global system; in the case of individuals 
we speak of repression or dissociation (e.g., Freud, Fromm-Richmann, Rogers, etc.) ; 
inthe case of groups, of barriers between social and cultural hierarchies (Taft, Jacques 
Bradford, Lippitt and Thelen). 

It emerges from this analysis that the ‘change agent’ is often led either to question 
the distribution of ‘power’, or to alter the utilization of energy, or to rearrange the forms 
of communication. 

Secondly, he has to deal with tensions which may be the result of interactions between 
the unit concerned (individual or group) and the external environment. Is there any 
conformity between the internal and external states? The children at the Bettleheim 
Orthogenic School are convinced that everyone else in the world is against them; 
this attitude of mind serves as a starting point and the paediatricians make it their 
task to change it. Within any given group, is there not always incompatibility between 
the values of the different members? How, then, can they be brought into harmony? 
Lastly, are not clashes, between the individual and society due to professional maladjust- 
ment (a case in which school and vocational guidance is of vital importance)? 

The drama enacted between Man and his environment has hundreds of different 
acts. Here, its specifically social aspect is dealt with and illustrated by examples. 

But what will he—whom the authors describe as a ‘change agent’—do, once he has 
discovered the causes of lack of balance? What will be the principal phases of his work? 
First, with regard to his role, this is studied from several angles, in relation both to the 
choice of methods of action and to the definition and adoption of a certain type of 
relationship with the individual or group that he has undertaken to help. The various 
steps to be taken so as to bring about the desired change are described in the chapters 
entitled: ‘Initiatives planning change’ and ‘Working towards change’. The change 
can be effected in several ways—it may be the result of the specialist’s initiative, or 
it may be brought about by a third party, or by the group or individual concerned. 

The importance of the first contacts cannot be over-estimated; nor can that of the 
investigations into the causes of the lack of balance. 

Nevertheless, however important the theoretical principles governing ‘the dynamics 
of a planned change’, it is well to note that they are applicable only to individual cases 
and in. actual situations. The education of individuals and groups therefore depends 
not so much on the technical knowledge of the specialists responsible as on their human 
and moral qualities. It is thus easy to understand why the authors attach so much 
importance to the change agent’s professional training, which is described in detail 
in the last part of the book. 


MEYNAUD, Jean. Les Groupes de pression en France. Paris, Armand Colin, 1958, 371 pp. 
(Cahiers de la Fondation Nationale des Sciences Politiques, No. 95). 
This book, which contains a general review of the organization and operation of 
pressure groups in French political life, has the merit of showing up the weakness 
of political theory as regards this subject. According to the author, there is as yet 
no systematic framework, establishing the position of pressure groups in relation to 
the other factors in the governmental system. To remedy this deficiency, at least to 
some extent, he himself endeavours, in the introductory chapter and in several parts 
of his study, to outline the theoretical framework required for the interpretation of 
the material which he presents. In both spheres—documentary and theoretical—the 
author is the first to recognize that his presentation cannot be a final one, owing to 
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the lack of a monographic basis, but. his book nevertheless makes a useful and origina! 
contribution, not only to a knowledge of pressure groups in France, but also to _ 
theory in general. 

On the documentary side, the difficulties must have been comin since the 
organizations on which the study i is focused are naturally extremely wary about giving 
information on the manner in which they operate, particularly in regard to the sub- 
ventions granted to candidates at election times; some even go so far as to consider 
the actual text of their statutes as a secret document. Despite these obstacles, the 
author has succeeded in drawing up a highly instructive systematic list of the many 
different pressure groups in France. This static picture is followed by chapters on 
‘power elements’ ‘tactical factors’ and ‘position in political life’, showing, with the 
help of often piquant examples, how the groups intervene in the political process. 
All these examples, together with the initial list, provide an excellent starting point 
for those wishing subsequently to undertake more thorough studies. In this connexion, 
however, the author draws attention to a possible difficulty—will not the publication 
of the first studies on pressure groups in France make those groups even more suspicious 
and complicate the task of collecting material later on? 

On the theoretical side, the very methodical work done by the author is described 
in the chapter on ‘Identification’, which is an attempt to clarify the meaning of the 
concept ‘pressure group’. While expressing reservations on the subject of David Truman's 
theories (the latter tries to explain everything in politics by the existence of groups and 
even goes so far as to postulate the existence of ‘virtual groups’ in cases where 
no real group has been formed), Mr. Meynaud adopts that author’s analysis, and parti- 
cularly his distinction between interest groups and pressure groups, as a starting point. 
A pressure group is thus defined as an interest group which bases its action on approaches 
to the government authorities. Although pressure groups, in the strict sense, existed 
in the nineteenth century, the increasingly active part played by the State in all spheres 
of social life inevitably makes interest groups tend to transform themselves into pressure 
groups and to continue to pursue their members’ objectives by means of ‘imperative 
decisions of the public authorities’. 

In seeking elements that will enable him to clarify his definition, the author considers 
the arguments advanced to justify the assimilation to pressure groups of other types 
of organization, such as political parties, branches of the civil service and secondary 
public groups. Although he agrees that this assimilation is not without attraction, 
particularly in regard to political parties which are perpetually in a minority, he comes 
to the conclusion that, in order to avoid confusion, it is better to consider pressure 
groups as entirely separate from those bodies which are of a different nature and have 
different functions in the political process. 

Although it is never taken up again systematically, this preliminary reflection is 
supplemented and amplified by a great many short analyses, based on particular aspects 
of French life, but often general in scope. There is, for example, the interesting passage 
(pp. 183-185) on the influence of the party system (dualistic or multiparty) on the 
relations between parties and pressure groups. Owing to the number and diversity 
of these analyses, it is impossible to mention them all. Although, taken together, they 
do not constitute a complete pressure group theory (the author modestly states that 
the efforts of several generations of research workers will be needed to evolve one), 
they nevertheless provide an indispensable basis for all future students of this important 
factor in the political process. 


Po.anyl, Karl; ARENsBERG, Conrad; Pearson, Harry W. Trade and market in the early 

empires: economies in history and theory. Glencoe, The Free Press, 1957, xviii + 382 pp. 
This book consists of a collection of studies by eleven professors (economists, sociologists 
and anthropologists) in various American universities on the economic systems of 
certain primitive societies. Unlike the usual analyses, bearing on market economies 
(at the present time or in the past), these studies concern groups of human beings who 
built up their economy on very different foundations. Although accustomed to the use 
of coinage and carrying on a considerable amount of trade, they had no idea of com- 
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petition, profit, savings or any of the other means of laying out money. to advantage. 

This is important from the theoretical point of view. Market economy, which has 
perhaps been considered as the only form of advanced economic organization (although 
the principles on which it was originally based have undergone radical changes in 
modern times), is in fact only one alternative; other systems, which were not at all 
trivial or embryonic versions of our own but completely different from it, have existed. 

What has ancient history to show? Theories on the subject—whether the ‘primitivist” 
theories of Rodbertus or the ‘modernist’ theories of K. Biicher and E, Meyer—contain 
acommon error in that they do not allow for the possibility of an economy with coinage 
and trade other than a market economy. This error is particularly understandable in 
that most of the typical features of a market economy are to be found in the societies 
concerned, but they play an entirely different part. In his study on Assyria at the time 
of Hammurabi, K. Polanyi shows that there were then no exchange centres; prices. 
were equivalences established by authority,.by custom, or by a statute or proclamation 
—in other words, they were not the result of the law of supply and demand and were 
not subject to fluctuation; transactions were guaranteed by the public authority and 
there was no risk of debtors being insolvent or of loss. 

Ina study on the trading ports of the Eastern Mediterranean countries (Mesopotamia, 
Egypt and the Hittite Empire) during the second millenary B.c., R. B. Revere shows. 
that these ports were simply exchange centres, without the slightest feeling of com- 
petition. This is evident from the fact that very little importance was attached to the 
coastal area (the population remaining concentrated inland) and that there was no 
conflict at all between the empires bordering on the Mediterranean, mutual agree- 
ments guaranteeing the neutrality of the ports, between which there was no rivalry. 

In this connexion, Aristotle’s views on economics (discussed by K. Polanyi) are of 
singular importance. For while it is true that the pre-Hellenistic civilizations knew 
nothing of a market economy, this type was just coming into being in the philosopher’s 
day. Aristotle’s theories are dominated by the two concepts of justice and conformity 
to nature; an economic society conforming to nature is a self-sufficient one, capable 
of living in a state of autarchy. There, exchange means sharing; prices are equivalences 
and do not vary. Any trade (in the sense of competition and profit-seeking) is contrary 
to nature; the fixed (and fair) price is by definition different from the negotiated (and 
unfair) price. To us, who are accustomed to reasoning in terms of markets, all these 
assertions seem like so many paradoxes and are comprehensible only if considered in 
their historical context. Until Aristotle’s day, economy had been conditioned by 
institutional factors and not by individual competition; the philosopher defends this. 
older conception, deprecating the invasion of new principles, such as competition, 
prices dependent upon the market, and profit, the machinery of which he cannot yet 
fully understand, but which he sees gaining ground not only in local markets but also- 
on an increasingly wide ‘international scale’. 

Similar findings emerge from the anthropological studies, which make up the second 
part of the book. These are: a study by A. M. Chapman of trade problems in Aztec 
and Maya civilizations; an article by R. Arnold on a trading port on the Guinea Coast; 
Whydah, an analysis by W. C. Neale of the Berber markets of the high inland plateaux;. 
and, finally, a treatise on the phenomena of redistribution and reciprocity in an Indian 
village, by W. C. Neale. In this last-mentioned study, the author tries to show how the 
economy of an Indian village is not based on competition or governed by the market; 
it has generally been described as ‘pre-capitalist’, community economy, or economy 
based on the barter system. Such terms are, however, inaccurate and inadequate and 
the author shows that this economy is mainly based on the two functions of redistribution 
and reciprocity—redistribution in the case of goods for consumption (every year, after 
the harvest, these are divided among the inhabitants according to their social function), 
and reciprocity in the case of services (each caste being economically dependent upon 
the other castes for the accomplishment of their respective tasks). 

Placed in a specific historical or geographical context, the primary aim of all these 
studies is to contribute to economic theory; consequently, as is shown in the third part 
of the book, they are of undoubted value to contemporary economy. 
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The authors have compared two different forms of economic system: first, market 
economy, in which prices and the production level are the result of self-regulating 
mechanisms (competitive) and, second, economies in which prices, production and 
exchanges are determined by institutional factors. This comparison leads to a dis. 
sociation of economic concepts which, hitherto, may have appeared to be linked—for 
instance those of trade and market economy. 


Scuetsky, Helmut. Die skeptische Generation. Eine Soziologie der deutschen Jugend, 

Diisseldorf, Eugen Diederichs Verlag, 1957, 523 pp. 

Are young Germans, between the ages of 15 and 25, really sceptical? That is the chief 
question that comes to mind after reading this study by H. Schelsky, Professor of 
Sociology at Hamburg and well known for his books on the family, youth and factory 
life. The young people who were from 14 to 25 years of age between 1945 and 1955 have 
had some very hard experiences—harder than those of the generations immediately 
preceding them (the generations of youth movements and that known as the ‘political’ 
generation, of which the Hitler Youth was the most striking example). They witnessed 
the defeat of their country, the collapse of a totalitarian régime, the flight of refugees, 
mass destruction, and swift reconstruction; these experiences, among others, called for 
somewhat exceptional adaptability. 

But these factors in the current political situation are not the only ones influencing 
the behaviour of young people. The elements of the present-day social structure, 
dominated by an idustrial civilization, are, in Schelsky’s opinion, still more important. 
A child entering the adult world and leaving the small family circle, where human 
relations prevail, has to face vast social organizations characterized by anonymity. 
The adolescent is thus suddenly confronted with two ‘horizons of behaviour’, entirely 
different in structure, to which he finds it difficult to adapt himself; nor do schools do 
anything to facilitate that adaptation. 

The young German, whose portrait emerges from Schelsky’s empirical social research 
(the deficiency of public opinion polls is here apparent), succeeds in adapting himself 
to these contradictory social phenomena with realism and serenity. His behaviour is 
dictated by the absence of illusions, by a refusal to indulge in extravagant outpourings 
of thoughts or feelings. He is neither rebellious nor resigned and he is but little interested 
in politics. Schelsky attributes this attitude partly to the abstract nature of modern 
democratic institutions. However, in cases where young people declare themselves 
definitely in favour of a democratic government, it is because their feelings and opinions 
are somewhat vague and the only idea to which they consciously cling is that of freedom. 
Schelsky describes such young people—in what may seem a paradoxical definition—as 
‘non-political democrats’. 

Like politics, religion and the Church are subjects which the author approaches 
with caution. The research conducted, however, points to the conclusion that young 
Germans view these matters with ‘an open and questioning’ mind; they observe, reflect, 
and try to remember what they think will be useful to them. 

Does all this really amount to scepticism? Is it not rather that ‘concretism’, or 
realism, of which Schelsky speaks elsewhere? Does not the German word Niichternheit 
render far more truly the essence of such an attitude? It is a question of definition, 
which in no way detracts from the value of the book. In addition to very full information 
on German youth, it contains many explanation which shed light on the social situation 
of the contemporary world and its inherent tensions. Moreover, the book engenders 
a desire for discussion which is not the least of its merits. 


WeserR, Max. The city. Glencoe, The Free Press, 1958, 242 pp. 

In an article entitled ‘Urbanism as a Way of Life’, published in the American Journal 
of Sociology in July 1958, Louis Wirth described Max Weber’s study, Die Stadt, as ‘one 
of the closest approximations to a systematic theory of urbanism that we have’. For 
anyone wishing to verify the soundness of this opinion, the translation by Don Martin- 
dale and Gertrud Neuwirth offers all the necessary data. It is in fact a complete and 
annotated English version of the original German, published for the first time in Archiv 
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fiir Sozialwissenschaft und Sozialpolitik, vol. 47, p. 621 ff., and, on the last occasion, 


market in 1956 in Wirtschaft und Gesellschaft (Tibingen, J. G. B. Mohr, 1956), vol. 2, p. 735 ff. 
lating B ft is also preceded by a long introduction on the theory of the city, in which the 
n and ublishers show how Max Weber’s book is related to the various attempts in Europe 
a dis B and the United States to arrive at a systematic theory of urbanism. 
d—for Weber’s approach is ‘closed’—rather in the Bergsonian sense of ‘clos’ as opposed to 
‘ouvert’—in so far as he is inclined to visualize the city as a self-sufficient whole and to 
give it a definition requiring no external qualification. In this connexion, a comparison 
igend, BF can be drawn between Die Stadt and The City (Chicago, University of Chicago Press, 
; 1925); this latter study was published at approximately the same time by Robert 
> chief fF §, Park, Ernest W. Burgess and Roderick D. McKenzie and was precursory to many 
sor of & works on urban sociology in the United States. However, whereas Park, outlining an 
actory H ecological theory of the city, considers it as ‘the natural habitat of the civilized man’ 
5 have Fin the sense that it represents a ‘cultural zone’, Max Weber bases his definition of the 
iately city first of all on the concept of community. Any community—and the city is a com- 
itical’ F munity—implies some methodical arrangement of its activities. Considered as a whole, 
essed Hit represents a balanced system, tending to maintain itself as such and to restore its 
ugees, B order perpetually by means of a continuous opposition to the forces likely to disturb it; 
ed for Bit thus obeys its own rules, and those rules alone. In order to be a real city, with the 
; necessary coherence, any urban community, worthy of the name must have: fortifica- 
ncing & tions, a market, a court giving judgement in virtue of a specific right or anyway having 
cture, ® certain characteristics peculiar to the locality, at least partial independence, and 
rtant. § administrators elected by the citizens. All these criteria are apparent to anyone who 
uman J wishes to study the validity of the concept of the city in the light of historical evolution, 
‘mity. but the standard which they imply is such that there can hardly be any cities, as Max 
tirely | Weber understands them, outside the Western world. For it is a fact that a complex 
dls do Hof forces as peculiar as that of the urban community cannot spring up just anywhere 
and, with the exception of a few embryonic cities which have appeared in the course 
earch of the centuries in Syria, Phoenicia and Mesopotamia, the city is a phenomenon 
mself characteristic of Western civilization. The urban centres of Asia cannot be considered 
ur ls & as cities in the true sense, since they are State administrative capitals—and this applies 
an equally to Washington, London or Paris, which do not possess the political autonomy 
es 


of a normal city. 

The aim of the major part of Max Weber’s study is to define, at different stages of 
history and in the various parts of the world, the forces which go to make up the city, 
explain how they have gradually emerged and describe how they have, little by little, 
become stabilized as distinct types. The author also shows how vital a part the city has 
played in the development of civilization and how the city in its most perfect form is 
to be found in Europe, with its Christian traditions. He nevertheless reveals a certain 
anxiety regarding the future of that very civilization, for it is obvious that the urban 
community as defined by Max Weber is disintegrating and being superseded by the 
national community. And it may be wondered whether the decline of the city may 
not, to some extent, foreshadow that of the West. 
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BOOKS RECEIVED, SHORTER NOTICES 
~ BapEN-PowELL, B. H. The Indian village community. New Haven, HRAF Press, 1957. 
For 8vo, xvi + 471 pp., bibliography. (Human Relations Area Files. Behaviour science 
reprints.) 

i" Reprint of Baden-Powell’s classic work on the Indian village; the original edition of 
sells 1896 had become unobtainable. 
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BanFIELD, Edward C. The moral basis of a backward society. With the assistance of Laura 


Fasano Banfield. Glencoe, Ill., The Free Press, 1958. 8vo, 204 pp., illustrated, map, 
(University of Chicago. Research Center in Economic Development and Cultural Analyt 
Change.) compo 
Ethnographic study of a village in Calabria. The author emphasizes the absence of 
social links beyond a limited family group and presents extremely pessimistic conclusions GERSD 
with regard to the possibility of bringing into being a more satisfactory form of society, giest 
gray 
Belgique (La) et les Nations Unies. Etude préparée par une commission de I’Institut Bon 
royal des relations internationales pour la dotation Carnegie pour la paix interna- Capitz 
tionale. New York, Manhattan Publishing Co., 1958. 8vo, xii + 372 pp., $3. develo 
(Etudes nationales sur l’organisation internationale.) the P 
Belgium’s international position; its attitude at the San Francisco Conference and 
towards the United Nations; its various statements of its position with regard to the Gore? 
problems of the organization and operation of the United Nations. a fre 
plat 
BLANCHARD, Wendell. Thailand: its people, its society, its culture. In collaboration with Italiar 
Henry C. Ahalt, Aldon D. Bell, Mary E. Gresham. New Haven, HRAF Press, 1957. follow 
8vo, x + 546 pp., maps, bibliography. (Human Relations Area Files. Country survey 
series.) Japan 
The eighth volume in an excellent series, this book covers the whole of the religious, of ] 
social, family, artistic, political and economic life of Thailand. Pea 
stud 
Biocu, J. M. Miscegenation, melaleukation and Mr. Lincoln’s dog. New York, Schaum After 
Publishing Co., 1958. 8vo, 69 pp. facsimile. the U 
Historical account of a controversy which stirred American and English public opinion public 
in 1864-65: the inferiority or superiority of the black race vis-a-vis the white race and of tha 


the advantages of cross-breeding. 


Kono 
= Bowetr, D. W. Self-defence in international law. Manchester, Manchester University Uni 
Press, 1958. 8vo, xvi + 294 pp., bibliography, 37s. 6d. The a 

Legal analysis of the right of self-defence, which'may be invoked under the United phases 

Nations Charter to justify the use of force: the evolution of international practice imposes mode! 

very strict limits on the exercise of this right. in a | 


Burpeau, Georges. Méthode de la science politique. Paris, Dalloz, 1958. 12mo, 495 pp. Lomu 


This summary is less concerned with the methods of political science than with the witl 
author’s conception of the object of that branch of study and of political power, which 100 
is its fundamental basis. Failur 

and v. 
CaubiLL, William, Effects of social and cultural systems in reactions to stress. Memorandum autho! 


to the Committee on Preventive Medicine and Social Science Research. New York, 
Social Science Research Council, 1958. 8vo, vi + 34 pp., bibliography. (Social Musc 


Science Research Council. Pamphlet no.14.) Lor 
Using the fundamental idea of ‘stress’ (translated by ‘agression’ in French), whose Eco 
importance in medicine has been shown by Selye, the author endeavours to isolate Preser 
the socio-cultural variables which influence individual reactions to disease. Englis 
CoEtHo, George V. Changing images of America. A study of Indian students’ perceptions. Nasu, 

Foreword by Gordon W. Allport. Glencoe, II]., The Free Press, 1958. 8vo, xxiv + 145 pp. Gle 

(Massachusetts Institute of Technology. The Center for International Studies. (Ur 
Results of a survey conducted among Indian students, bringing out the evolution of Chi 
their problems of adaptation to American civilization, and the gradual differentiation An In 
of their reactions the longer they stay in the United States. the w 

has tz 


Unrrep States. Census (Bureau). The population and manpower of China. An annotated 
bibliography. New York, U.S. Government Printing Office, 1958. 4to, iv + 132 pp. 
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(U.S. Department of Commerce, Bureau of the Census. International population reports, 
series P-go, no.8.) 
Analytical bibliography of articles and books concerning the density, distribution, 
composition and main characteristics of the population of China and Formosa. 


GersporFF, Ralph von. Massnahmen zur Férderung der privaten Kapitalbildung im Portue 
giesischen Reich. Zurich, Polygraphischer Verlag, 1958. 8vo, xvi + 265 pp., biblio- 
graphy, 12.45 Sw. fr. (Stoaiswissenschaftliche Studien. Hrsg. von Edgar Salin, Gottfried 
Bombach. Neue Folge. Band 33.) 

Capital formation and the economic system in Portugal, an example of a less 

developed country. The various methods and sources of investment in each sector of 

the Portuguese economy. 


Goretti, Maria. Jl Paradosso Mandeville. Saggio sulla ‘Favola delle Api’ col testo inglese 
afronte e bibliografia. Firenze, Felice le Monnier, 1958. 8vo, viii + 171 pp., facsimile 
plate, bibliography, 1,200 lire. 

Italian translation of Mandeville’s Fable of the Bees, with the English text opposite, 

followed by an informative study and a bibliography of nearly 400 titles. 


Japan and the United Nations. Report of a study group set up by the Japanese Association 
of International Law. Prepared for the Carnegie Endowment for International 
Peace. New York, Manhattan Publishing Co., 1958. 8vo, xvi + 246 pp., $3. (National 
studies on international organization.) 

After the second world war, Japan was greatly interested in becoming a member of 

the United Nations. This study describes the reactions of the government and of 

public opinion with regard to the United Nations, and Japan’s attitude as a member 
of that international organization. 


Konopka, Gisela. Eduard C. Lindeman and social work philosophy. Minneapolis, The 
University of Minnesota Press, 1958. 8vo, x + 220 pp., bibliography, $4.50. 

The author, Professor of Social Work at the University of Minnesota, describes the 

phases in the development of E. C. Lindeman’s philosophy and his theory concerning 

modern methods of social work for the education and protection of individuals 

in a democratic society dominated by technique. 


LomHoLT, Esbern. Home conditions. A socio-medical study of 1,066 hospitalized patients 
with skin and venereal diseases. Copenhagen, Rosenkilde and Bagger, 1958. 4to, 
100 pp., bibliography, 14 Danish Kr. 

Failure of an attempt to establish a correlation between the incidence of certain diseases 

and various traumatisms suffered during childhood: the group of patients studied by the 

author presents characteristics very similar to those of Danes as a whole. 


MuscRrAvE, Richard A.; Peacock, Alan T. (eds.). Classics in the theory of public finance. 
London and New York, Macmillan and Co., 1958. 4to, xx + 244 pp. (International 
Economic Association.) 

Presentation, to English-speaking readers, of particularly important writings by non- 

English-speaking economists. 


Nasu, Manning. Machine age Maya. The industrialization of a Guatemalan community. 
Glencoe, Ill., The Free Press, 1958. 8vo, vi + 117 pp., figures, folder, bibliography 
(University of Chicago. Research Center in Economic Development and Cultural 
Change.) 

An Indian village in Guatemala adapts itself to modern industry: the author considers 

the ways in which the change has been effected and endeavours to explain why it 

has taken place fairly easily. 
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NEvuFELD, Maurice F. A bibliography of American labor union history. New York, New York 
State School of Industrial and Labor Relations at Cornell University, 1958. 8vo, 
vi + 64 pp. (New York State School of Industrial and Labor Relations. Bibliography 
series, no.2.) 

Select bibliography, classifying some 500 titles under four headings: general history, 

studies concerning a particular period, general interpretations of the trade union 

movement, studies of individual trade unions. 


Noet-Baker, Philip. The arms race. A programme for world disarmament. London, 

Stevens and Sons, 1958. 8vo, xx + 579 pp., bibliography, 25s. (Atlantic Books.) 
The author, a former Minister in the Labour Government, here sums up the results 
of his reflections on the problem of disarmament: disarmament under supervision, which 
is indispensable, is technically possible and the great powers have already lost too 
much time in achieving it. 


Ocsurn, William F.; Nimxorr, Meyer F. Sociology. 3rd ed. Boston, Houghton Mifflin 
Co.; Cambridge, Mass., The Riverside Press, 1958. 8vo, xii + 756 pp., figures, 
illustrated, maps, bibliography, $6.95. 

Third edition of a classic handbook, which is particularly clear and well presented; 

abundant and intelligently chosen illustrations. 


Piguet, Howard S. The Trade Agreements Act and the national interest. Washington, 
The Brookings Institution, 1958. 8vo, vi + 61 pp., $1.25. 

General study of American trade policy; its conclusion is that liberalization is necessary 

and should be made easier by the reconversion of American businesses which are 

threatened by imported products. 


Remits, Ernest L. The feeling of superiority and anxiety-superior. The Ottawa trial survey 
‘on personality. Ottawa, The Runge Press, 1957. 8vo, 82 pp., bibliography. 

A survey, in the form of penetrating interviews, shows that feelings of superiority play 

a fundamental role in the personality of each individual. 


Renne, Roland R. Land economics. Principles, problems and policies in utilizing land 
resources. Revised edition. New York, Harper and Brothers, 1958. 8vo, xiv + 599 pp., 
figures, plates, maps, $8. 

This handbook of land economics sets out, in particular, the principles governing land 

use, the problems of ownership and income, and the radical reforms necessary in 

countries that are at present underdeveloped. 


Répertoire international des sources pour l’ étude des mouvements sociaux aux XIX® et XX® siécles, 
Vol. I. La Premiére Internationale. Périodiques 1864-1877. Paris, A. Colin, 1958. 
8vo, xx + 83 pp. (Comité international des sciences historiques. Commission inter- 
nationale d’histoire des mouvements sociaux et des structures sociales.) 

Includes bibliographic data and short monographs on the periodicals which served 

as the official publications of the General Council of the International Working-men’s 

Association or which were published by the Bakunin group of that association. 


Rircue, Jane. Childhood in Rakau. The first five years of life. Wellington, Victoria 
University, Department of Psychology, 1957. 8vo, 198 pp., multigraphed. (Victoria 
University. Publications in psychology, No. 10. Monographs on Maori social life and personality, 
No.3.) 

After a field study, the author endeavours to show how Maori children are trained, 

from early childhood, on sufficiently distinctive lines for it to be possible to explain 

the Maori ‘national character’ by such childhood training. 


Runes, Dagobert D. (ed.). Treasury of philosophy. New York, Philosophical Library, 
1955. 8vo, xxvi + 1,280 pp., bibliography, $10. 
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DOCUMENTS AND PUBLICATIONS 


Selection of the writings of more than three hundred philosophers, arranged in 
alphabetical order, from Abelard to Zeno. 


SanuA, Victor D.; Diter, Leonard; Loomer, Alice; McCavirr, Martin E. The 
vocational rehabilitation problems of disabled Puerto Ricans in New York City. New York, 
The Institute of Physical Medicine and Rehabilitation, 1957. 8vo, 69 pp. $1. 
(Rehabilitation monograph, XII.) 

Statement of the problems of vocational rehabilitation peculiar to disabled Puerto 

Ricans, and of the ways in which the Institute of Physical Medicine and Rehabilitation 

of New York University is endeavouring to solve them. 


SxArp, Sigmund. American studies in Europe. Their history and present organization. 
Philadelphia, University of Pennsylvania Press, 1958, 2 vols., 8vo, 735 pp., biblio- 
graphy. (University of Oslo. Publications of the American Institute.) 

Comprehensive picture of the studies carried out in European countries on the United 

States of America; place of individual studies in the general scheme; list of specialists ; 

description of publications. 


SoreR, Cyril; Hutron, Geoffrey. New ways in management training. A technical college 
develops its services to industry. Foreword by W. R. Hawthorne. London, Tavistock 
Publications, 1958. 8vo, xii ++ 127 pp., bibliography, 15s. 

In the light of a detailed study of the programme of management training launched 

by the Acton Technical College in London, the authors put forward general conclusions 

concerning the need of such training for leaders in British economic life. 


STONE, Julius. Aggression and world order. A critique of the United Nations theories of 
aggression. Published under the auspices of the London Institute of World Affairs. 
London, Stevens and Sons, 1958. 8vo, xiv + 226 pp., 30s. 

An attempt to formulate a theory of aggression in the light of the various definitions 

and conceptions of aggression since the establishment of the League of Nations. Role 

of the United Nations General Assembly in the maintenance of international peace. 


SruBeL, Hans. The Mewu Fantzu. A Tibetan tribe of Kansu. New Haven, HRAF Press, 
1958. 8vo, viii -+ 82 pp., bibliography, $2.75. (Human Relations Area Files. Behaviour 
science translations.) 

Account of a visit to a Tibetan tribe in 1936; this small book briefly describes the 

whole field of spiritual, artistic, administrative and family life in Tibet. 


Unesco-InstrruT Fur SoziALWIssENSCHAFTEN, K6in. Recherches sur la famille. Vol. II. 
Seminar organized jointly in 1955 by the Séminaire international de recherches sur 
la famille and the Unesco Institute for Social Sciences, Cologne. Géttingen, Van- 
denhoeck und Ruprecht, 1957. 8vo, 337 pp., figures, bibliography. (Schriftenreihe 
des Unesco-Institutes fiir Sozialwissenschaften, Kéln, Band V.) 

This second volume contains articles on the following subjects: family sociology; 

development of the child’s place in the family, according to the country, social environ- 

ment and composition of the family; psychological influence of the relations between 
children and parents. 


Wynne, Waller, Jr. The Population of Manchuria. Washington, United States Government 
Printing Office, 1958. 4to, vi + 93 pp., figures, maps, bibliography. (U.S. Department 
of Commerce. Bureau of the Census. International population statistics reports, series 
P-go, no. 7.) 

Sociological study of the population in Manchuria since 1900. Density, distribution 

and composition of the population and its role in the economic development of the 

country. 
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Yuxer, Harold E. A guide to statistical calculations. New York, G. P. Putnam’s Sons, 

1958. 8vo, viii + 95 pp., figures, $1.95. 
Introduction to statistics; written for students who have had only a rudimentary 
training in mathematics, with a view to enabling them to effect simple calculations, 


ZINKIN, Taya. India changes! New York, Oxford University Press, 1958. 8vo, xii + 233 pp. 

$5. 
Owing to the influence of the West, ideas concerning marriage and the family have 
evolved; social structures have changed; Pandit Nehru’s democratic laws are paving 
the way for a real ‘socialist’ revolution. 
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Ill. NEWS AND ANNOUNCEMENTS 


A EUROPEAN CYCLE OF STUDIES ON 
‘SOCIAL RESEARCH AND DEVELOPMENT OF 
COLLECTIVITIES IN EUROPEAN AREAS PRESENTING 
PROBLEMS’ 


Palermo, 9-18 June 1958 


The official opening of the European Cycle of Studies took place on 9 June. The meetings 
were held in Palermo, Sicily, from 9 to 18 June. 

In December 1954, the Netherlands Ministry of Social Affairs asked the European 
Bureau of the Technical Assistance Administration to put at its disposal the services 
of a group of experts to be entrusted with the task of giving their views on the develop- 
ment of collectivities and the protection of families in the areas of the Netherlands 
described as ‘areas of economic development’. 

The aim of the cycle of studies is: (a) to bring together a number of civil servants 
and experts to take active steps towards the development of backward areas in European 
countries; and (b) to examine new methods to enable the populations concerned to 
co-operate fully in the elaboration and carrying into effect of the project, keeping 
in mind the specifically social aim of the undertaking and the interdependence of 
economic and social problems. 

The cycle of studies was directed by Professor Ugo Papi, Rector of the University 
of Rome. The Assistant Director was Professor John Spencer of the University of Bristol, 
United Kingdom. They were assisted by a working party of specialists from different 
countries, and representatives of the United Nations Organization, specialized 
institutions and other international organizations. 

The cycle of studies set out to encourage the more frequent use of the social sciences 
in the elaboration and carrying out of development programmes for backward areas 
in Europe. Four important points were discussed by the experts and examined by the 
cycle of studies and the working groups, namely: development of collectivities; social 
research applied to European areas with particular development problems; study 
of a number of development projects concerning the Netherlands, Greece and Sicily; 
international action. 


THE NINTH PACIFIC SCIENCE CONGRESS! 


Bangkok, November 18-9 December 1957 


The Ninth Pacific Science Congress, held in Bangkok, from 18 November to 
9 December 1957 under the auspices of the Thai Government and the Science Society 
of Thailand, offered an opportunity to assess some aspects of the social sciences in 
South-East Asia. Of the 860 delegates enrolled at the congress, 500 came from foreign 
countries: United States of America (represented by a large delegation), the Philippines, 
Australia, Malaya, China (Republic of), Indonesia, Viet-Nam, Canada, France, 


1. See Items, 12, 2, June 1958. 
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United Kingdom and the Union of Soviet Socialist Republics, and scientists from a2 
considerable number of other countries bordering the Pacific and from Europe. Within 
the congress organization ‘Anthropology and the Social Sciences’ was the largest 
division represented. 

Of particular interest to social scientists was the symposium on social structures in 
South-East Asia organized by George P. Murdock, in which an outstanding group of 
social anthropologists, both Asian and Western, presented new materials and new 
conceptions as to the nature of social systems in this region. 

A strong delegation of geographers also attended the congress. 


Participation of Asian Scholars 


A postwar trend of great potential importance has been the increasing number of 
Asian scholars attending the Pacific Science Congress. 


Influence of American Programmes 


After World War II a number of area programmes with a direct or marginal interest 
in South-East Asia were established in several major American universities, with the 
aid of the Carnegie Corporation of New York and other foundations. But American 
universities have not been able to expand—or even maintain—such programmes at 
an adequate level in the postwar period. These programmes have had an important 
impact but appointments under them have generally been limited to 9 or 12 months. 
As a result, the visiting social scientists frequently find themselves at the end of their 
term of appointment before they are ready to undertake research and no opportunity 
is given them to train and supervise graduate students for research work over a longer 
period. 

Potential sources of support for social science research in South-East Asian countries 
have been the International Co-operation Administration and other United States 
missions. 

One important goal which has been attained is the development of groups of 


indigenous scholars with a command of research methods and techniques and an 
interest both in contributing to the general fund of knowledge of the social sciences 
and in helping to solve the particular problems of their own countries. 


Development in the Philippines 


In the postwar period the first task was to rebuild the University of the Philippines and 
to cope with the greatly increased enrolment. Postwar developments had resulted in 
a greater interest in South-East Asian affairs on the part of the Philippines and at the 
suggestion of the then President, Ramon Magsaysay, plans were developed for an Insti- 
tute of Asian Studies at the University of the Philippines. In the meantime a Philippine 
Studies Program had been established at the University of Chicago, with the financial 
assistance of the Carnegie Corporation. In co-operation with Human Relations Area 
Files Inc., a research organization of sixteen American universities, a handbook on the 
Philippines was prepared summarizing present knowledge of the country’s social, 
political and economic organizations; on the basis of this study some six field 
projects were undertaken in various Christian and Moslem regions of the Philippines, 
with the collaboration of both American and (to a lesser extent) Filipino scholars. 

To facilitate the development of the Institute of Asian Studies, a group of Filipino 
scholars and social scientists visited the United States and several Asian countries to 
study programmes and problems that might be relevant. On their return they proposed 
that the first major activities of the institute should be directed towards gaining further 
understanding of Philippine life and culture through both field and library research 
and that a staff and facilities should be provided for that purpose. 

In the last few years, also, the Philippine Government has embarked on an extensive 
programme of community development, with a training centre at Los Banos and a goal 


670 


of one 
progr 
Devel 
projec 
appro 


2 

(Fran 

prope 

Th 

in an 

associ 

that 1 

and v 

will 

Th 
sessio’ 
6 Ma 

an ac 

Th 
sociol 

items 

and 

strata 

on th 

The | 

in the 

be ay 

959° 

the ay 

areas, 

Th 

encou 

popul 
1. Abs 

x 


a 
ithin 
rgest 
es in 


1p of 
new 


NEWS AND ANNOUNCEMENTS 


of one trained worker for every three barrios in the Republic. In connexion with this 
programme the International Co-operation Administration has organized a Community 
Development Research Council at the University of the Philippines to supervise research 
projects relating to community development, and a number of projects have been 
approved and are under way. 


THE ASSOCIATION DES SOCIOLOGUES 
DE LANGUE FRAN(CAISE} 


As a conclusion to the discussions which took place during the Royaumont Seminar 
(France), in May 1956, a group of Belgian, French and Swiss specialists put forward a 
proposal to establish an association of sociologists from French-speaking countries. 

This new association, the members of which are private individuals, does not change 
in any way the international relations existing between sociologists. The aim of the 
association is to create a working group which would make a useful contribution both 
to sociological science in French-speaking areas and to sociology in general. The fact 
that the association will be working with concepts expressed in the same language 
and will share a common scientific tradition gives good reason to hope that this project 
will be useful in furthering sociological research. 

The Association des Sociologues de Langue Frangaise was set up during the study 
sessions which took place at the Institut de Sociologie Solvay, Brussels, from 5 to 
6 May 1958. The draft statutes for the association were presented and discussed during 
an administrative session. 

The first theme of discussion of the new Association during these meetings was on 
sociological problems related to underdevelopment in overseas countries. The following 
items were discussed at the Association’s meeting in May: ‘Traditional social structures 
and economic changes’, introduced by M. G. Balandier; ‘Underdevelopment, social 
strata and political maturity’, introduced by M. R. Girod; ‘An economist’s reflexions 
on the sociology of underdevelopment’, presented by M. G. Leduc. 


THE POPULATION COUNCIL 
FELLOWSHIP PROGRAMME 1959-60 


The Population Council of New York is offering 15 fellowships for advanced training 
in the study of population at the predoctoral and postdoctoral levels. Fellowships will 
be available for study in universities in the United States and elsewhere during the 
1959-60 academic year. The choice of the university and plan for study are made by 
the applicant. Preference is given to candidates from the economically underdeveloped 
areas, 

The Population Council was established in 1952 as a non-profit corporation to 
encourage scientific research and education concerning the relationship of the world’s 
population to its material and cultural resources. The trustees of the Council are the 


1. Abstract from the information document published by the Association. 
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Messrs. Frank G. Boudreau, Detlev W. Bronk, James B. Conant, Caryl P. Haskins, 
Frank W. Notestein, Frederick Osborn, Thomas Parran, John D. Rockefeller 3rd, 
Theodore. W. Schultz, and Lewis L. Strauss. 

Fellows will normally receive support for full-time study for a period of one year, 
The basic stipend at the rate of $2,400 per year may be supplemented to provide 
for maintenance of dependents, and especially in the case of foreign students, for travel 
and exceptional expenses. It may be diminished to take account of lesser needs or partial 
support from other sources. Somewhat larger stipends may be granted to postdoctoral 
than to predoctoral fellows. Preference will be given to candidates who are not over 
forty years of age. 

Applications for the academic year 1959-60 should be received before February 1, 
1959. Requests for further information and for application forms should be addressed to: 
The Population Council, Inc., 230 Park Avenue, New York 17, New York. 


A ROUND TABLE ORGANIZED BY THE 
INTERNATIONAL SOCIAL SCIENCE COUNCIL 


Paris, 18-25 March 1959 | 


The International Social Science Council plans to hold a round-table conference in 
Paris, from 18 to 25 March 1959, immediately following its fourth General Assembly, 
Participants at the round table would thus include council members present for the 
assembly, together with about fifteen other social scientists particularly qualified to 
discuss the problems presented for consideration at the round table, namely: social 
implications of technological change, envisaged at three levels (a) the local community, 
(b) the enterprise, and (c) the family; and compared in a historical and geographical 
perspective with reference to (a) the earlier processes of industrialization (nineteenth 
and early twentieth centuries), and (b) the developments in new areas in the twentieth 
century. 

The planning committee of the ISSC met in Paris on 4 April 1958 to prepare a list of 
social scientists to be invited. Each participant will submit, within the specified time, 
a brief document indicating his views on the question. Five working papers of greater 
length will deal with the family, the enterprise and the community, the latter being 
divided into three papers covering specific areas: South-East Asia, Far East, Latin 
America. A report synthesizing these documents will be drawn up and the whole set 
will be made available to the participants well in advance of the meeting. 


A CONFERENCE ON 
DARWINISM AND THE STUDY OF SOCIETY 


Edinburgh, 8-10 April 1959 


To mark the centenary of The Origin of Species, a conference will be held in Adam House, 
Edinburgh, from 8 to 10 April 1959. The proceedings will be divided into six sessions, 
as follows: 

‘Darwin’s place in the history of thought’, by Basil Willey, M.A., F.B.A., King 
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Edward VII Professor of English Literature, University of Cambridge; ‘The intel- 
lectual background during Darwin’s student years in Edinburgh’, by G. A. Shep- 
person, M.A., Lecturer in Imperial and American History, University of Edinburgh. 

‘Darwinism and human society in retrospect’, by Lancelot Hogben, D.Sc., F.R.S., 
Professor of Medical Statistics, University of Birmingham; ‘Natural and social 
selection’, by W. Stark, Dr.rer.pol., Dr.jur., M.A., Reader in the History Economic 
Thought, University of Manchester. 

‘Genetic determinants of human Behaviour’, by C. H. Waddington, Sc.D., F.R.S., 
Professor of Animal Genetics, University of Edinburgh; Commentary by Gregory 
Bateson, M.A., Ethnologist, Veterans Administration Hospital, Palo Alto, California, 
and Visiting Professor, Stanford University. 

‘Social evolution’, by Morris Ginsberg, D.Lit., LL.D., F.B.A., Emeritus Professor of 
Sociology, University of London; Commentary by Benjamin Farrington, M.A., 
Emeritus Professor of Classics, University of Wales. 

‘Communication in animal and human societies’, by S. A. Barnett, M.A., Senior 
Lecturer in Zoology, University of Glasgow; Commentary by T. Burns, B.A., Senior 
Lecturer in Social Study, University of Edinburgh. 

An Appraisal of the Conference (first rapporteur, J. Bronowski, M.A., Ph.D., Director 
of the Coal Research Establishment, National Coal Board; second rapporteur, 
Asa Briggs, M.A., B.Sc., Professor of Modern History, University of Leeds). 

Further particulars may be obtained from Dr. M. P. Banton, 39 George Square, 

Edinburgh 8, Scotland. Limited accommodation for visitors will be available in one 

of the University Halls of Residence; early application is advised. 
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